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SUMMARY of CHANGE

AR 27-40
Litigation

This revision--
o Devotes a separate chapter to service of process (chap 2).

0 Replaces"investigative report”with "litigation report" reflecting current
usage (chap 3).

o Devotes a separate chapter to individual liability (chap 4).
o Treats environmental litigation (chap 6).

o Deletes coverage of criminal prosecutions in U.S. Magistrate and District
Courts (see AR 27-10).

o Delegates more authority to the installation level to determine release of
information and appearance of witnesses (chap 7).

o Updatesprocedurestoobtainreleasefromlocalor Statejuryduty (chapl0).
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in criminal and civil court actions; proce-approval from the Office of The Judge Advo-
dures to follow when soldiers are summonedate General, ATTN: Litigation Division
for jury duty; and, procedures for cooperatiofDAJA-LT), 901 North Stuart Street, Ar-
with the Office of Special Counsel.

By Order of the Secretary of the Army:

GORDON R. SULLIVAN
General, United States Army
Chief of Staff

Official:

MILTON H. HAMILTON

Administrative Assistant to the
Secretary of the Army

lington, VA 22203-1837.
Applicability. This regulation applies to all

DA personnel (see glossary), including thenterim changes. Interim changes to this
Active Army, the Army National Guard, and regylation are not official unless authenti-
the U.S. Army Reserve. This regulation apgaieq by the Administrative Assistant to the
plies during partial and full mobilization. Secretary of the Army. Users will destroy
Proponent and exception authority. interim changes on their expiration dates un-

The proponent of this regulation is The Judgg.ss sooner superseded or rescinded.
Advocate General. The proponent has the au-

thority to approve exceptions to this regula .
Y P P 9 Suggested Improvements. Users are in-

tion that are consistent with controlling law>, :
and regulation. Proponents may delegate tffited to send comments and suggestions to

approval authority, in writing, to a division Office of The Judge Advocate General,
History. This printing publishes a completechief under their supervision within the pro-ATTN: Litigation Division (DAJA-LT), 901
revision of this Army regulation. Because theponent agency who holds the grade of coldNorth Stuart Street, Arlington, VA
publication has been revised extensively, theel or the civilian equivalent. 22203-1837.

changed portions have not been highlightedarmy management control process.

Summary. This regulation prescribes policy This regulation is not subject to the requireDistribution.  Distribution of this publica-
and procedures for litigation in civilian courtments of AR 11-2. It does not contain intertion is made in accordance with DA Form
proceedings, including the following: provid-nal control provisions. 12—09-E, block number 2040, intended for
ing representation of the Army and its persypplementation. Supplementation of this command levels B,C,D, and E for Active Ar-
sonnel in Federal and State couddgylation and establishment of commany, Army National Guard, and U.S. Army

proceedings; remedies for procurement frauging |ocal forms are prohibited without priorReserve.

environmental litigation; bankruptcy; release
of information and appearance of witnesses
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Chapter 1 have the same general authority and responsibility as an Assistant

General U.S. Attorney.
(3) Special Attorneys assigned to D@ assignment of TIAG
1-1. Purpose and with the concurrence of the appropriate DOJ official, judge
a. This regulation prescribes policies and procedures for th@vocates will work as Special Attorneys for DOJ. Special Attor-
following: neys are authorized to represent the United States in civil litigation

(1) Defensive and affirmative litigation in Federal and State civil- in which the Army or DOD has an interest.
ian courts where the Army or Department of Defense (DOD) has an f, Attorneys at Army activities or commandaff judge advo-

interest in the matter. cates (SJAs) or legal advisers, or attorneys assigned to them, will
(2) Proceedings before Federal or State administrative bodiesrepresent the United States in litigation only if authorized by this

such as utility rate commissions. regulation or delegated authority in individual cases by the Chief,
(3) Release of official information and testimony by Department Litigation Division.

of the Army (DA) personnel with regard to litigation. g. Commander, U.S. Army Claims Service (USART®).Com-
(4) Remedies for procurement fraud and corruption. mander, USARCS, and USARCS attorneys, subject to AR 27-20,
(5) Environmental civil litigation and administrative proceedings. chapter 4, will maintain direct liaison with DOJ in regard to admin-
(6) Proceedings before the Office of Special Counsel. istrative settlement of claims under the Federal Tort Claims Act.

b. This regulation does not apply to Department of the Army h. Chief, Contract Law Division, OTJAGhe Chief, Contract
(DA) or DOD proceedings such as courts-martial or administrative Law Division, attorneys assigned to the Contract Law Division, and

boards. other attorneys designated by the Chief, Contract Law Division, in
litigation involving taxation, will represent DA in negotiation, ad-

1-2. References ministrative proceedings, and litigation, and maintain liaison with

Required and related publications and prescribed and reference®OJ and other Governmental authorities.

forms are listed in appendix A. i. Legal Representatives of the Chief of Engine€he Office of

. o Chief Counsel, attorneys assigned thereto, and other attorneys desig-

1-3. Explanation of abbreviations and terms __ nated by the Chief Counsel will maintain direct liaison with DOJ

Abbreviations and terms used in the regulation are explained in theang represent DA in litigation and administrative proceedings aris-

glossary. ing from the navigation, civil works, Clean Water Act 404 permit

authority, environmental response activities, and real property func-
tions of the U.S. Army Corps of Engineers (COE).

j- Chief Trial Attorney, Contract Appeals Division,USALIAe
Chief Trial Attorney, attorneys assigned to the Contract Appeals

1-4. Responsibilities
a. United States Department of Justice (DA3IPJ will defend
litigation in domestic and foreign courts, against the United States,

its agenc_:ieg and instrument_alities, and employees whose OfﬁCialDivision, and attorneys designated by the Chief Trial Attorney, will
condupt is involved. The various U.S. Attgrney Offices, under the represent the Governyment b%fore theyArmed Services Board )tl)f Con-
?gp;er[asslgr?t;t%fn the Attorney General, will conduct much of thf?‘act Appeals (ASBCA) anq the _Gen_era! Serv_ic_es Boz_ard of Contract
b The Judge Advocate General (TIASHect to the ulimate  A0peris (SSECA) They uil mantan drect s wih 003 con
°°f?“°' of litigation by DOJ (|nclud|_ng the various U.S. Attorney  pyjq) Attorney has designated COE attorneys to act as trial attorneys
Offices), and to the general oversight of litigation by the Army ;" haction with COE contract appeals.
General Counsel, TJIAG is responsible for litigation in which the = - Chief, Regulatory Law Office, USALSFe Chief, Regulatory
Army has an interest. Except with respect to proceedings addressefly,; office, attorneys assigned to the Regulatory Law Office, and
in subparagraph below, only TIAG (or a designee) will communi- e attorneys designated by the Chief, will représent DA consumer
cate to DOJ the Army’s position with regard to settlement of & case.jnerests in regulatory matters before State and Federal administra-
_C. Assistant Judge Advocate General For Civil Law and Litiga- {jye agencies and commissions, including but not limited to
tion (AJAG-CL).Responsible to TIAG for litigation issues; super- ,roceedings involving rates and conditions for the purchase of serv-

vises Chief, Litigation Division. _ ices for communications (except long-distance telephone), transpor-
d. Chief, Litigation DivisionReports to AJAG-CL and is respon-  tation, and utilities (gas, electric, water and sewer). They will

sible for the following: _ i maintain direct liaison with DOJ for communications, transportation,
(1) Supervising litigation in which the Army has an interest.  gnd utilities litigation.

~ (2) Acting for TJAG and the Secretary of the Army on litigation | Chief, Intellectual Property Law Division, USALSPe Chief,

issues, including the authority to settle or compromise cases, subjecintellectual Property Law Division, and the attorneys assigned there-

to the supervision of TIAG and AJAG-CL. . to, will represent DA in matters pertaining to patents, copyrights,
(3) Delegating responsibility for cases if appropriate. and trademarks. They will maintain direct liaison with DOJ and
(4) Serving as primary contact with DOJ on litigation. represent the DA in intellectual property issues.

(5) Accepting service of process for DA and for the Secretary of m. Chief, Labor and Employment Law Office, OTJAGe Chief,
the Army in his or her official capacity. (See 32 CFR 257.5.) Labor and Employment Law Office, attorneys assigned thereto, and

e. Special Assistant U.S. Attorneys (SAUSAs) and DOJ speciahttorneys identified as labor counselors will represent DA in matters
attorneys.Army judge advocates and civilian attorneys, when ap- pertaining to labor relations, civilian personnel, and Federal labor
pointed as SAUSAs under 28 USC 543, will represent the Army’s standards enforcement before the following: Federal Labor Relations
interests in either criminal or civil matters in Federal court under the Authority; Merit Systems Protection Board; Equal Employment Op-
following circumstances: portunity Commission; Department of Labor; National Labor Rela-

(1) Felony and misdemeanor prosecutions in Federal courions Board; and, State workmen’s compensation commissions. In
Army attorneys, at the installation level, after being duly appointed the event any individual mentioned in this subparagraph intends to
(see AR 27-10), will prosecute cases, in which the Army has anmake a recommendation to DOJ concerning an appeal of any case
interest, in Federal court. Army attorneys who prosecute criminalto a U.S. Court of Appeals, such recommendation will first be
cases will not represent the United States in civil litigation without coordinated with Litigation Division.
authorization from the Chief, Litigation Division. n. Chief, Procurement Fraud Division, USALS%&e Chief, Pro-

(2) SAUSAs for civil litigationBy assignment of TJAG and upon  curement Fraud Division, attorneys assigned thereto, and other attor-
the approval of the U.S. Attorney, judge advocates will serve within neys designated by the Chief, will represent DA in all procurement
a U.S. Attorney’s office to represent the Government in litigation in fraud and corruption matters before the Army suspension and debar-
which the Army or DOD has an interest. These judge advocatesment authority and before any civil fraud recovery administrative

AR 27-40 « 19 September 1994 1



body. They will maintain liaison and coordinate remedies with DOJ Chapter 2

and other agencies in matters of procurement fraud and corruptionService of Process
0. Chief, Environmental Law Division, USALSEe Chief, En-

vironmental Law Division (ELD), attorneys assigned thereto, and 2

other attorneys designated by the Chief, ELD, will maintain direct

liaison with DOJ and represent DA in all environmental and natural

resources civil litigation and administrative proceedings involving

—1. General

a. Defined.Process is a legal document that compels a defendant
in an action to appear in court or to comply with the court's
demands, for example, in a civil case a summons or subpoena, or in

o d funcii DA it ; d subordinat d a criminal case, a warrant for arrest, indictment, contempt order,
mISSIonS and functions ot DA, 1S major and subordinateé commands,gyn5ena, or summons. Service of process is the delivery of the

installations presently or previously managed by DA, and other siteSyocument to a defendant to notify the defendant of a claim or
or issues in which DA has a substantial interest, except as otherwis%harge against him or her.
specifically provided in this regulation. b. Policy. DA personnel will follow the guidance of this chapter

p. Chief, Criminal Law Division, OTJAGIhe Chief, Criminal when civil officials attempt to serve civil or criminal process on
Law Division, will have general oversight of felony and magistrate individuals on Federal property.
court prosecutions conducted by Army lawyers acting as Special c. ProceduresProvost marshals shall ensure that installation law
Assistant U.S. Attorneys. (See AR 27-10.) The Chief will coordi- enforcement personnel are trained adequately to respond to situa-
nate with DOJ and other Governmental agencies concerning thetions that arise with regard to service of civil and criminal process.
overall conduct of these prosecutions. SJAs or legal advisers shall provide guidance to law enforcement

personnel in these matters.

1-5. Restriction on contact with DOJ

a. General rule.Except as authorized by TJAG, the General
Counsel, the Chief of Litigation Division, or this regulation, no

Army personnel will confer or correspond with DOJ concerning 630-10 and AR 190-9. Army officials will cooperate with civilian

legal proceedings in which the Army has an interest. law enforcement authorities who seek the surrender of a soldier in

b. Exceptions.This prohibition does not preclude contact with ¢onnection with criminal charges. Special rules apply when a bail
DOJ required by the Memorandum of Understanding between DOJpgndsman or other surety seeks custody of a soldier.

and DOD relating to the investigation and prosecution of certain Requests for witnesses or evidence in criminal proceedings.
crimes. (See AR 27-10, para 2—7.) In addition, an installation SJAgee chapter 7 of this regulation.

or legal adviser is expected to maintain a working relationship with

the U.S. Attorney in each district within his or her geographical 2-3. Service of civil process within the United States

area. An SJA or legal adviser should request the U.S. Attorney to a. Policy. DA officials will not prevent or evade the service of
advise him or her immediately when litigation involving DA or its process in legal actions brought against the United States or against

2-2. Service of criminal process within the United States
a. Surrender of personnelGuidance for surrender of military
personnel to civilian law enforcement officials is in chapter 7 of AR

personnel is served on the U.S. Attorney. themselves in their official capacities. If acceptance of service of
process would interfere with the performance of military duties,
1-6. Appearance as counsel Army officials may designate a representative to accept service. DA

personnel sued in their individual capacity should seek legal counsel
concerning voluntary acceptance of process.

b. Requests for witnesses or evidence in civil proceedBess.
chapter 7 of this regulation.

c. Process of Federal courtSubject to reasonable restrictions
imposed by the commander, civil officials will be permitted to serve
Federal process. (See Federal Rules of Civil Procedure 4, 45).

a. General.Military personnel on active duty and DA civilian
personnel will not appear as counsel before any civilian court or in
any preliminary proceeding, for example, deposition, in litigation in
which the Army has an interest without the prior written approval of
TJAG, except under the following conditions:

(1) The appearance is authorized by this regulation.

(2) The individual is a party to the proceeding. d. Process of State courts.
(3) The appearance is authorized under an expanded legal assist- (1) In areas of exclusive Federal jurisdiction that are not subject
ance program (see AR 27-3). to the right to serve State process, the commander or supervisor will

(4) The individual is a judge advocate assigned or detailed bydetermine whether the individual to be served wishes to accept
TJAG to DOJ to represent the United States in civil or criminal service voluntarily. A JA or other DA attorney will inform the

cases, for example, a Special Assistant U.S. Attorney, or an attorneyndividual of the legal effect of voluntary acceptance. If the individ-
assigned to Litigation Division. ual does not desire to accept service, the party requesting service
b. Procedure.All requests for appearance as counsel will be will be notified that the nature of the exclusive Federal jurisdiction

made through Litigation Division to the Personnel, Plans, and Train-Précludes service by State authorities on the military installation.
ing Office, OTJAG. Requests for DA military or civilian attorneys _ (2) On Federal property where the right to serve process is re-
to appear in any civilian court or proceeding on behalf of a soldier SETVed by or granted to the State, in areas of concurrent jurisdiction,
who is also facing Uniform Code of Military Justice (UCMJ) action 8;fi(\;\{2§rz;|?ee d LtjgIt&j:iIﬁgtiée:emieOggyp;ac)cljergsr\lfsitlﬁgc;géirgsihitgrllr;y
will be delivered to the SJA, legal adviser, or Regional Defense . : ; S .

Counsel, as appropriate. The SJ%\ or legal adviser 8\”" forward the &5 provided in the preceding subparagraph. If the individual declines

A L ) ) to accept service, the requesting party will be allowed to serve the
request to the_ L'“ga“oﬂ Division with an evaluation of the case and rocess per applicable State law, subject to reasonable restrictions
recommendation. Regional Defense Counsel should send request

. A 1 posed by the commander.
for U.S. Army Trial Defense Service (USATDS) counsel to Chief, e. Process of foreign courté U.S. District Court may order

USATDS, who will forward the request to the Litigation Division. sepice upon a person who resides in the judicial district of any
Privileged or otherwise sensitive client information should only be gocument issued in connection with a proceeding in a foreign or

submitted through USATDS channels. international tribunal. (See 28 USC 1696). In addition, the U.S.
State Department has the power to receive a letter rogatory issued
1-7. Mailing addresses by a foreign or international tribunal, to transmit it to a tribunal,
Mailing addresses for organizations referenced in this regulation areofficer or agency in the United States, and to return it after execu-
in appendix B. tion. (See 28 USC 1781). Absent a treaty or agreement to the

contrary, these provisions will govern.
f. Seizure of personal propert@tate and Federal courts issue
orders (for example, writ of attachment) authorizing a levy (seizure)

2 AR 27-40 « 19 September 1994



of property to secure satisfaction of a judgment. DA personnel will the Department of the Army or for the Secretary of the Army in his
comply with valid State or Federal court orders commanding or or her official capacity.

authorizing the seizure of private property to the same extent that

State or Federal process is served.

2-4. Service of criminal process outside the United States Chapter 3 .

Army Regulation 630-10 and international treaties, such as status o eporting Legal Proceedings to Headquarters,
forces agreements, govern the service of criminal process of foreign epartment of the Army

courts and the surrender of soldiers to foreign civilian law enforce-

b 3-1. General
ment officials. a. Legal proceedings requiring reportingctions must be taken
upon commencement of litigation or administrative proceedings in
2-5. Service of civil process outside the United States which the United States has an interest. Typically, the Secretary of

a. Process of foreign courti foreign countries service of proc- the Army, DA, the United States, or DA personnel are named as
ess issued by foreign courts will be made under the law of the placedefendant in a lawsuit or as respondent in an administrative
of service, as modified by status of forces agreements, treaties oproceeding. A nonexclusive listing of cases in which the United
other agreements. In foreign areas under exclusive U.S. jurisdictionStates has an interest includes the following:

service of process issued by foreign courts will be made under the (1) Suits for damages, injunctive relief, or other action filed
law specified by appropriate U.S. authority. against the Government or against DA personnel in their official

capacity.

(2) Suits alleging individual liability arising from performance of
official duties by DA personnel.

(3) Actions affecting DA operations or activities or which might
require official action by DA personnel.

(4) Actions arising out of DA contracts, subcontracts, or purchase
orders wherein the Government might be required to reimburse a

b. Process of Federal courtService of process on U.S. citizens
or residents may be accomplished under the following provisions:
The Hague Convention, reprinted in 28 U.S.C.A. Federal Rules of
Civil Procedure, following Rule 4; Federal Rules of Civil Procedure
4(i); 28 USC 1781 and 1783; and, the rules of the Federal court
concerned. If a DA official receives a request to serve Federal
process on a person overseas, he or she will determine if the indiggniactor for litigation expenses.

viqlual wishes to accept service voluntarily. Inqlividuals will be per- _ (5) Bankruptcy proceedings in which the United States or its
mitted to seek counsel. If the person will not accept servigfiymentalities may have an interest, including bankruptcies in-
voluntarily, the party requesting service will be notified and advised volving Government contractors.
to follow procedures prescribed by the law of the foreign country , Command and agency responsibiliBommanders and super-
concerned. visors of Army units, installations, or organizations will ensure
c. Process of State courtf.a DA official receives a request to  reports required by this section are submitted promptly.
serve State court process on a person overseas, he or she will c. Reports to Headquarters, Department of the Army (HQDA).
determine if the individual wishes to accept service voluntarily. Reports required by this regulation will be made telephonically or
Individuals will be permitted to seek counsel. If the person will not mailed to the responsible organization at DA. Appendix B contains
accept service voluntarily, the party requesting service will be noti- mailing addresses for these offices. Except in the situations de-
fied and advised to follow procedures prescribed by the law of thescribed below, reports required by this chapter will be made to the
foreign country concerned. (See, for example, The Hague Convendlitigation Division:

tion, reprinted in 28 U.S.C.A. Federal Rules of Civil Procedure, (1) Actual or potential litigation (or administrative infringement
following Rule 4.) claims) involving patents, copyrights, or trademarks will be made to

the Intellectual Property Law Division.
(2) Reports of pending or prospective litigation involving taxa-
tion will be made to the Contract Law Division.
(3) Communications, transportation, and utility services reports
il be made to the Regulatory Law Office.
(4) Reports involving environmental and natural resource litiga-
tion and administrative proceedings will be made to the Environ-
) . ) mental Law Division.
2-6. Assistance in serving process overseas (5) Potential civil recovery reports in cases of procurement fraud
a. Europe.For information and assistance concerning service of and corruption will be made to the Procurement Fraud Division.
process of persons assigned to or accompanying U.S. Forces in (6) Reports involving the felony prosecution program and magis-
Europe, contact the Foreign Law Branch, International Law Divi- trate court prosecutions will be made to the Criminal Law Division,
sion, Office of The Judge Advocate, Headquarters U.S. Arm9TJAG.
Europe, and Seventh Army, Unit 29351, (Heidelberg, Germany) (7) Cases before the Armed Services Board of Contract Appeals
APO AE 09014. and the General Services Board of Contract Appeals will be made to
b. Korea. For information and assistance concerning service of the Contract Appeals Division. _ _ _
process Of persons assigned to or accompanying U.S. Forces in d ClaSSIerd |nf0rmat|0nlnf0rmat|0n reqUII’ed by thlS regulaUOn

Republic of Korea), APO AP 96205. or declassification is not feasible, the classified material should be

c. Panama, Central and South Ameridéor information and separated from the report and forwarded under separate cover.

: : . . e. Other reporting requirementReports required by this chapter
assistance concerning service of process of persons assigned to Are in addition to and do not satisfy any other reporting requirement,
accompanying forces in the U.S. Army Southern Command, contact,

such as, notifying the Federal Bureau of Investigation (FBI) of
Staff Judge Advocate, HQ, U.S. Army South, Fort Clayton, Panama’offenses pursuant to AR 27-10; submitting serious incident reports
APO AA 34004-5000.

pursuant to AR 190-40; reporting procurement fraud or other irreg-
. ularities per Defense Federal Acquisition Regulation Supplement
2—7. Service of process on DA or the Secretary of the (DFARS), section 9.406-3; reporting the exercise of criminal juris-
Army diction by foreign tribunals over U.S. personnel pursuant to AR
The Chief, Litigation Division, shall accept service of process for 27-50; or, reporting bankruptcies per AR 37-103.

d. Suits against the United Statd3A personnel served with
foreign civil process will notify the appropriate SJA or legal adviser,
who will return the document to the issuing authority explaining the
lack of authority to accept service for the United States. Service on
the United States must be made upon DOJ through establishegv
diplomatic channels.
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f. Reports control exemptioithe reports required herein are ex- assist the DOJ or DA attorney responsible for the litigation. Installa-
empt from reports control under AR 335-15, paragraphf(3}3  tion attorneys or support personnel should begin accumulating rele-

and 5-2(4). vant documentary evidence and identifying witnesses. If requested,

installation attorneys will prepare a legal memorandum concerning
3-2. Individual and supervisory procedures upon the motion, giving particular attention to the following issues rele-
commencement of legal proceedings vant to a court granting injunctive relief:

a. Individual procedure®A personnel served with civil or (1) Plaintiff's likelihood of success on the merits.
criminal process concerning a proceeding in which the United States (2) Whether plaintiff will be harmed irreparably if injunctive
has an interest (see para 3-1) will inform their supervisor immedi- relief is not granted.
ately and furnish copies of process and pleadings. There is no (3) Harm to defendant and other parties if injunctive relief is
requirement to notify supervisors of purely private litigation. granted.

b. Supervisory procedura¥hen supervisors learn that legal (4) The public interest.
proceedings in which the United States has an interest have com-
menced, the supervisor will forward a copy of all process and 3
pleadings, along with other readily available information, to the SJA
or legal adviser. If no legal officer is available locally, the docu-
ments will be forwarded to the SJA or legal adviser of the next
higher headquarters.

—6. Habeas Corpus

a. General.A soldier may file a writ of habeas corpus to chal-
lenge his continued custody (usually in a post court-martial situa-
tion) or retention in the Army. As is the case with injunctive relief
in the preceding paragraph, installation SJAs and legal advisers
must take immediate action.

b. Notification to the Litigation Division and the U.S. Attorney.
The SJA or legal adviser will notify the Litigation Division and the
responsible U.S. Attorney’s Office immediately upon learning that a
petition for writ of habeas corpus has been filed. All relevant docu-
mentary evidence supporting the challenged action should be assem-
bled immediately.

c. Procedures in habeas corpugpon the filing of a petition for
a writ of habeas corpus, the court will dismiss the petition, issue the
writ, or order the respondent to show cause why it should not be
- - . A ) “granted. If a writ or order to show cause is issued, the SJA or legal
ing; a JUd.'C'al or administrative PT°°eed'.”9 |nVoI_vmg less than_ 60 adviser should be prepared to assist the responsible Litigation Divi-
days to file an answer; and, actions with possible Congressional.ginn or DOJ attorney in preparing a return and answer. If so di-
Secretarial, or Army Staff interest. For legal proceedings instituted rected, the SJA will also prepare a memorandum of points and
in foreign tribunals, the SJA or legal adviser will also notify the 4 thorities to accompany the return and answer. The Government's
major overseas commander concerned and the appropriate U.S. EMagponse should cover the following: whether the Army has custody
bassy or Legation. A telephonic report to HQDA should include the o petitioner; whether respondent and petitioner are within the judi-

3-3. SJA or legal adviser procedures

a. Immediate notice to HQDANhen an SJA or legal adviser
learns of litigation in which the United States has an interest, and it
appears that HQDA is not aware of the action, the SJA or legal
adviser will notify telephonically the responsible HQDA office. (See
para 3—-t above.) Immediate notice is particularly important when
litigation involves one of the following: a lawsuit against an em-
ployee in his or her individual capacity; a motion for a temporary
restraining order or preliminary injunction; a habeas corpus proceed

following: _ cial district; and, whether appellate or administrative remedies have
(1) Title or style of the proceeding. been exhausted.
(2) Full names and addresses of the parties. d. Writs or orders issued by State couM& State court, after

(3) Tribunal in which the action is filed, date filed, docket num- being informed judicially that a petitioner is in custody under the
ber, when and on whom service of process was made, and date bguthority of the United States, should interfere with that custody or

which pleading or response is required. require that petitioner be brought before the State court. A deserter,
(4) Nature of the action, amount claimed, or relief sought. apprehended by any civil officer having authority to apprehend
(5) Reasons for immediate action. offenders under the laws of the United States or of any State,
b. Transmission of process, pleadings, and related papersss district, territory, or possession of the United States, is in custody by

instructed otherwise by HQDA, the SJA or legal adviser will FAX authority of the United States. If a writ of habeas corpus is issued
or mail HQDA a copy of all process, pleadings, and related papers.b}’_ a State g:c')ulrt, the SJA or legal adviser will seek guidance from
Use of express mail or overnight delivery service is authorized. Litigation Division. _ N

c. Notice to U.S. Attorneyf the legal proceeding is instituted in e. Foreign court ordersA foreign court should not inquire into
the United States, the SJA or legal adviser, unless instructed othertn® legality of restraint of a person held by U.S. military authority.

; ; : : If a foreign court issues any process in the nature of a writ of
wise by HQDA, will notify the appropriate U.S. Attorney and ren- o> ; .
der assistance as required. habeas corpus, the SJA or legal adviser immediately will report the

matter to the appropriate U.S. forces commander and to the Litiga-
3-4. Litigation alleging individual liability tion Division.
See chapter 4 of this regulation for procedures to follow when DA 3-7. Litigation against Government contractors

personnel, as a result of performance of official duties, are either a. General.A contract might require that the Government reim-

sued in their individual capacities or face criminal charges. burse a contractor (or subcontractor) for adverse judgments or litiga-
. . . tion expenses. Unless a contractor or subcontractor facing a lawsuit
3-5. Injunctive relief requests representation by DOJ, the Army presumes the contractor

a. General Plaintiffs may attempt to force Government action or ij| obtain private counsel to defend the case. If the contract so
restraint in important operational matters or pending personnel ac-yjiows, however, the contractor may request, and HQDA may rec-
tions through motions for temporary restraining orders (TRO) or ommend, that DOJ represent the contractor if it is in the best
preliminary injunctions (PI). Because these actions can quickly im- jnterests of the United States.
pede military functions, immediate and decisive action must be |, Actions by the SJA or legal adviséfr.a contractor or sub-
taken. contractor faces litigation and the underlying contract with the Gov-

b. Notification to HQDA and the U.S.Attornéjhe SJA or legal  ernment requires reimbursement for adverse judgments or costs of
adviser will notify Litigation Division or other appropriate office at the litigation, the SJA or legal adviser, through the contracting
HQDA immediately when a motion for TRO or PI has been, or is officer, should determine if the contractor desires representation by
about to be, filed. The SJA or legal adviser will also notify the DOJ. If so, the contractor or authorized agent will sign a request for
responsible U.S. Attorney. representation. (See fig 4-3.) The SJA or legal adviser will deter-

c. Actions by SJA or legal advisd@ihe SJA or legal adviser will  mine whether, in his or her opinion, representation by DOJ should
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be granted. He or she will prepare a memorandum to support his or (1) The names and addresses of any parties intervening and the
her recommendation, especially concerning any issue regarding thesubstance of their positions.
Government’s obligation to reimburse the contractor under the con- (2) Names of Government users affected by any change.
tract. The SJA or legal adviser will forward his or her memoran- (3) Copy of any proposed rates, rules, or regulations.
dum, along with the contractor’s request, to the Litigation Division.  (4) A recommendation whether the Army should intervene in the
c. Actions by the Litigation Divisiomhe Chief, Litigation Divi- action or proceeding. If intervention is recommended, provide a
sion, will evaluate the submission and decide if it is in the Army’s memorandum to support the recommendation.
best interest that the request be granted. He or she will prepare a e. Legal proceedings overseaBoreign communications, trans-
memorandum supporting his or her decision and send the packet tportation, and utility service proceedings need not be reported. In
DOJ. The Chief's decision constitutes the final DA position on the other legal proceedings instituted in a foreign country, the SJA or
matter. If DOJ grants the contractor’'s request, the Chief, Litigation legal adviser will take the actions prescribed in paragraph 3-3
Division, will ensure that the contractor is notified through the SJA above.
or legal adviser and the contracting officer. f. Maritime claims.Admiralty and maritime claims within the
d. Private CounselA contractor represented by DOJ may ask purview of AR 27-20, chapter 8, that have been investigated and
that private counsel assist the DOJ attorney in the litigation. The processed under AR 55-19 or other applicable regulations, will be
DOJ attorney will remain in control of the litigation, and the fees referred to USARCS.
for private counsel will not be reimbursable except under unusual g. Army and Air Force Exchange Service litigatidine SJA or
circumstances. The contractor must seek both DOJ and DA approvalegal adviser will send a copy of all documents relating to litigation
to employ private counsel when DOJ representation has been granagainst AAFES to: General Counsel, AAFES, P.O. Box 660202,
ted. Even if DOJ and DA grant authority to employ private counsel, Dallas, TX 75266-0202.
the contracting officer will determine whether a contractor will be  h. Bankruptcy Reports of bankruptcy or insolvency proceedings
reimbursed under the contract for private counsel. shall be made per this regulation and AR 37-103.
e. SettlemenfThe contractor, unless the contract specifies other-
wise, ultimately will decide whether to compromise a suit. The 3-9. Litigation reports
contracting officer determines reimbursement under the contract,The SJA or legal adviser will prepare a litigation report when

with the advice of his or her attorney. directed by HQDA. The report will contain the following sections:
a. Statement of Facténclude a complete statement of the facts
3-8. Miscellaneous reporting requirements upon which the action and any defense thereto are based. Where

SJAs or legal advisers will comply with the directives cited below possible, support facts by reference to documents or witness state-
concerning actual or prospective litigation involving the following ments. Include details of previous administrative actions, such as the
types of cases: filing and results of an administrative claim. If the action is predi-
a. Taxation. cated on the Federal Tort Claims Act, include a description of the
(1) Contractor transactions. (See Federal Acquisition Regulationplaintiff's relationship to the United States, its instrumentalities, or
(FAR) and Defense Federal Acquisiton Regulation Supplemétstcontractors. Also include a statement whether an insurance com-

(DFARS), part 29.) pany or other third party has an interest in the plaintiff's claim by
(2) Army and Air Force Exchange Service (AAFES) activities. subrogation or otherwise and whether there are additional claims
(AR 60-20.) related to the same incident.
(3) Purchase or sale of alcoholic beverages. (AR 215-2.) b. Setoff or CounterclainDiscuss whether setoff or counterclaim

(4) Nonappropriated fund and related activities.(AR 215-1.) exists. If so, highlight the supportive facts.

b. Tort and contract claims, insurance, and litigation involving c. Responses to Pleading@epare a draft answer or other appro-
nonappropriated fund activitie®Nonappropriated Fund (NAF) man-  priate response to the pleadings. (See fig 3—-1, Sample Answer).
agers and employees must be aware that injury, property damage, dpiscuss whether allegations of fact are well-founded. Refer to evi-
contract disputes can result in claims against the United States or itslence that refutes factual allegations.

individual officials. Incidents involving potential government liabil- d. Memorandum of Lawnclude a brief statement of the applica-
ity must be reported through the NAF manager to the Claims JA asble law with citations to legal authority. Discussions of local law, if
soon as practicable. (AR 215-1.) applicable, should cover relevant issues such as measure of dam-

c. Annexation of Army landdJpon receipt of information or  ages, scope of employment, effect of contributory negligence, or
official notice that a political subdivision has taken action or is in limitations upon death and survival actions. Do not unduly delay
the process of undertaking an annexation, and also upon receipt of aubmission of a litigation report to prepare a comprehensive memo-
request by a political subdivision of a State for annexation, the randum of law.
installation commander will ensure an Annexation Assembly and e. Potential witness informatiorList each person having infor-
Evaluation Report is prepared and forwarded through the propermation relevant to the case and provide an office address and tele-
officials, to include The Judge Advocate General. In instances in-phone number. If there is no objection, provide the individual's
volving annexation of Army lands, where time is of the essence, thesocial security account number, home address, and telephone num-
installation commander shall notify The Judge Advocate General byber. This is “core information” required by Executive Order No.

electrical means. (AR 405-25.) 12778 (Civil Justice Reform). Finally, summarize the information or
d. Communications, transportation, and utility services adminis- potential testimony that each person listed could provide.
trative proceedingsAny contracting officer or other Army official f. Exhibits.

responsible for the acquisition of communications, transportation, (1) Attach a copy of all relevant documents. This is “core infor-
utilities (gas, electric, water and sewer), or military mail services, mation” required by Executive Order No. 12778 (Civil Justice Re-
who becomes aware of any action or proceeding of interest to theform). Unless otherwise directed by HQDA, each exhibit should be
Army, promptly will refer the matter to the SJA or legal adviser, tabbed and paginated internally. References to exhibits in the litiga-
who will take the actions prescribed in paragraph 3-3 above. Exam-ion report should be to page numbers of particular exhibits.

ples of actions requiring referral are as follows: New or amended (2) Copies of relevant reports of claims officers, investigating
rates, regulations, or conditions of service; applications for authority officers, boards, or similar data should be attached, although such
to discontinue or initiate service; changes in electromagnetic pat-reports will not obviate the requirement for preparation of a com-
terns causing adverse communications interference; or, zoning proplete litigation report.

posals affecting historic or aesthetic preservation. In addition, the (3) Prepare an index of tabs and exhibits.

SJA or legal adviser will transmit the following to the Regulatory (4) Where a relevant document has been released pursuant to a
Law Office: Freedom of Information Act (FOIA) request, provide a copy of the
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responseor otherwig identify the requesto and the records Secretary of the Army. That office will place the official Army seal
released. on the packet.

g. Distribution and number of copieklnless HQDA directs oth-
erwise, SJAs or legal advisers will mail (first class) an original and 3-12. Unsworn declarations under penalty of perjury
one copy of the litigation report to the responsible HQDA office  a. General Under the provisions of 28 USC [746, whenever any
(see para 3-1) and one copy to the U.S. Attorney’s Office handlingmatter is required or permitted to be established or proyea b
the case. If possible, record the litigation report onto a magneticsworn statement, oath, or affidavit, such matter may also be estab-
diskette, using either WordPerfect, Enable, or ACSII, and send it t0jished or proven by an unsworn written declaration under penalty of
the Litigation Division. perjury. Because such declaration does not require a notary or other
official to administer oaths, individuals preparing statements for use

Cé—lo. Predservationt of ev(;dzn;:e itioat dministrati din litigation should consider using this format. (See fig 3-3.)
Because documents needed for filgation or administraliveé proceec- , \ynen executed within the United States. Place the following
ings are subject to routine destruction, the SJA or legal adviser will . .

at the end of the witness statement:

ensure that all relevant documents are preserved.

3-11. DA Form 4 | declare under penalty of perjury that the foregoing is true and

a. General The DA Form 4 (Department of the Army Certifica- ~ cOrrect. (28 USC 1746.)
tion for Authentication of Records) (See fig 3—-2) is used to authenti-
cate Army records or documents. Documents attached to a properly
prepared and sealed DA Form 4 are self-authenticating. (See Fed. R. )
Evid. 902). Executel on (date) (Signature)
b. Preparation at the installation leveA DA Form 4 need not
be prepared until the trial attorney presenting the Government’s case
identifies documents maintained at the installation level that he or C. When executed outside the United States. Place the following
she will need at trial. Once documents are identified, the custodianat the end of the witness statement:
of the documents will execute his or her portion of the DA Form 4.
(See fig 3-2). The custodian certifies that the documents attached to | declare under penalty of perjury under the laws of the United
the DA Form 4 are true copies of official documents. Documents  States of America that the foregoing is true and correct. (28
attached to each form should be identified generally; each document USC 1746.)
need not be mentioned specifically. Only the upper portion of the
form should be executed at the local level.
c. Actions at HQDAUpon receipt of the DA Form 4 whitdocu-
ments attached thereto, HQDA will affix a ribbon and seal and Executel on (date) (Signature)
deliver it to The Office of The Administrative Assistant to The

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
CORPUS CHRISTI DIVISION
JOHN DOE
Plaintiff

V.
NO. C-90-100

MICHAEL P. W. STONE,

SECRETARY OF THE ARMY

DEPARTMENT OF THE ARMY
Defendant

First Affirmative Defense.

The Complaint is barred by laches.

Answer

For its answer to the complaint, defendant admits, denies and alleges as follows:
1. Admits.

Figure 3-1. Sample answer to judicial complaint with attached Certificate of Service
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2. Denies.

3. Denies.

4. The allegations contained in paragraph 4 are conclusions of law to which no response is required; to the extentbthey ma
deemed allegations of fact, they are denied.

5. Denies the allegations contained in the first sentence of paragraph 5; admits the allegations contained in the semomd senten
paragraph 5; denies the remainder of the allegations in paragraph 5.

6. Denies the allegations in paragraph 6 for lack of knowledge or information sufficient to form a belief as to their truth.

7. Denies each allegation in the complaint not specifically admitted or otherwise qualified.

Prayer for Relief

The remainder of plaintiff's Complaint contains his or her prayer for relief, to which no answer is required. Insofar agmis ans
required, denies that plaintiff is entitled to any relief whatsoever.

Defendant respectfully prays that the Court dismiss plaintiff's Complaint and award to defendant costs and such further eeGeiugs th
deems proper.

Respectfully Submitted,
RONALD M. FORD
UNITED STATES ATTORNEY

ROY A. ANDERSEN

Assistant United States Attorney
606 N. Carancua

Corpus Christi, Texas 78476
(512) 884-3454

(Signature)

CAPTAIN CHRISTOPHER N. JONES
Department of the Army

Office of the Judge

Advocate General

901 N. Stuart St., Suite 400
Arlington, Virginia 22203-1837

(703) 696-1666

CERTIFICATE OF SERVICE

| hereby certify that a true and correct copy of Defendant’s Answer has been placed in the mail, postage prepaidytios 22 da
January, 1991, addressed to plaintiff's counsel as follows:
Mr. Eugene Henderson
777 Fourth Street
Corpus Christi, TX 78888

(Signature)
ROY A. ANDERSEN
Assistant United States Attorney

Figure 3-1. Sample answer to judicial complaint with attached Certificate of Service - Continued
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®nited States of America

DEPARTMENT OF THE ARMY
El Paso, Texas 15 Apr 54

PLACKE GATE
1 HEREBY CERTIFY that the document, attached hereto consisting of 9
pages,is a true and exact copy of the Narrative Summary, Standard
Form 502, pertaining to the hospitalization of Jane Doe during
the period 3-6 Jan 94, an official document in the custody of the
Registrar of William Beaumont Army Medical Center.

JOHN SMITH
Captain, MS
Registrar

1 HEREBY CERTIFY that

, whe
signed the {oregoing certificate, in the

, and

that full faith snd credit should be given to his certification.

IN TESTIMONY WHEREOF 1, .
Secrstary of the Army, hsve hareunto csused the seal of
the Department of the Army to be affixed and my naow to
be subscridbed by the Administestive Assistant of the said
Department, st the City of Weshington, this i
day of . 19

Secrotary of the Army.

By

Adminisiralive Axsistont.

FORM
REFLACES KDITION DF 1 OC . N wiLl #K Uk D.
D‘ 1 MAR 88 . oN o sev e e + 1.5 GPO:1987.0-181-032/80876

Figure 3-2. Sample DA Form 4
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DECLARATION UNDER PENALTY OF PERJURY

I amPrivate Paul Jones, currently assigned to Company B, 4th Battalion, 325th Parachute
InfantryRegiment, FortBragg, North Carolina.lhavepersonalknowledgeofthefollowing
matters.

Ontheeveningof3Junel970,lwaspresentatthe company party atLake Popolopenwhen
the accident occurred. | saw a bright, full moon that evening.

| declare under penalty of perjury that the foregoing is true and correct. (28 USC1746.)

Executed on: (Date)

(Signature)
PAUL JONES
PRIVATE, U.S. ARMY

Figure 3-3. Unsworn declaration under penalty of perjury executed within the United States

Chapter 4 from actions taken by Federal employees acting within the scope of

Individual Liability employment. The law was passed to eliminate problems caused by
Westfall v. Erwin,484 U.S. 292 (1988).

4-1. Scope c. 10 USC 1089 (Defense of certain suits arising out of medical

This chapter provides guidance when DA personnel, as a result oimalpractice).This provision, commonly referred to as The Gonzales
the performance of their official duties, are either sued in their Act, makes the FTCA the exclusive remedy for suits alleging medi-
personal capacity, or are charged in a criminal proceeding. Exam-cal malpractice against a military health care provider.

ples of civil actions alleging individual liability include the follow- d. 28 CFR 50.15 (Representation of Federal officials and em-
ing: a medical malpractice lawsuit against health care providers;ployees by Department of Justice attorneys [...] in civil, criminal,
suits resulting from motor vehicle accidents; constitutional torts; or, and congressional proceedings in which Federal employees are
common law torts such as assault, libel, or intentional infliction of sued, subpoenaed, or charged in their individual capacitiBis¢se
emotional distress. Likewise, State or Federal criminal charges canDOJ regulations set out the policy and procedures for requesting
arise from the performance of official duties, including environmen- representation in individual liability cases. See also 28 CFR part 15

tal crimes or motor vehicle accidents. (Defense of Certain Suits Against Federal Employees, etc.).
e. 28 CFR 50.16 (Representation of Federal employees by pri-
4-2. Policy vate counsel at Federal expense).

a. General.Commanders, supervisors, and SJAs or legal advisers
will give highest priority to compliance with the requirements of 4-4. Procedures for obtaining certification and DOJ
this chapter with regard to current or former DA personnel who face representation ) )
criminal charges or civil litigation in their individual capacity as a @ SJA or legal adviser procedures. When an SJA or legal adviser
result of performance of their official duties. !earns (_)f a criminal charge or of a lawsuit alleging individual I|a_b|_l-
b. DOJ policy on representatiorif in the best interest of the ity against DA personnel as a result of performance of official

United States, upon request of the individual concerned, and uporfiuties, he will take the following actions: _
certification by his or her agency that he or she was acting within (1) Immediately notify the Litigation Division and the appropri-

the scope of his or her employment, DOJ may represent present anf@ite U.S. Attorney, and FAX or express deliver copies of process and

former DA personnel sued individually as a result of actions taken P!€adings to each office. Where time for response is limited, request

within the scope of their employment. Representation can be de-:.h"’lt the U.S._dAtt?rney either petm(l)n tr&e court fotr ?n extends_lonfof
clined for a variety of reasons, including but not limited to the Ime, or provide temporary counsel and representation pending for-

L X L . | approval.
following: the employee was not acting within the scope of his or M& : . .
her oﬁige' there ig ayconﬂict of interesgtg' or, actions we?e not taken (2) Investigate whether the employee was acting within the scope
in a good faith effort to conform to Ia{w ' of his or her office or employment. Obtain, if possible, statements

from the defendant, supervisors, and witnesses.
4-3. Federal statutes and regulations (3) Advise the individual defendant of the rights and conditions

a. Federal Tort Claims Act (FTCA28 USC 1346(b) set out_in 28 CFR 50.15, which include th_e following:
2671-2680). A waiver of sovereign immunity which, with certain _ (&) His or her right to request representation by a DOJ attorney

ti kes the United States liable for tort clai in th ar_ld,. in appropriate cases, certification that he or she was acting
g;::neep Irzgilngpaassa p?iva'?el eindividaueasl table for fort claims N e, ithin the scope of employment. (See 28 USC 2679 and 28 CFR

- T . 50.15.)
b. Federal Employees Liability Reform and Tort Compensation . .
Act of 1988 (FELFE)TgA) or The V%estfall Act P.L. No. 100604, 102 g.’) The ”ﬁht to r.fqbql‘?St pf”‘]{ated Cok’gse' ;; %"F"S’gg“igt)e"pense'
fic ey ) subject to the availability of funds. (See .16.
Stat 4563 (1988) (codified at and amending 28 USC 2671,2674, and - . ” 8 .
2679).FELI(?TC,2\(by amending the Federa(:il Tort Claims Act, makes (c) That the United States is not obligated to pay or indemnify

the FTCA the exclusive remedy for common law tort claims arising idnedfﬁl?(i?;}t (f:(;rpggi);yjudgment rendered against him or her in his or her
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(4) If the defendant desires certification or DOJ representation, adviser. The SJA or legal adviser will prepare his or her own

have him or her sign a request. (See fig 4-1.) Obtain adsigmrpe recommendation and forward the matter to the Litigation Division.
of employmen statemenfrom the defendans' supervisor (Fig d. Chief, Litigation Division, proceduresf the Chief, Litigation
4-2) Division, determines that the request for private counsel is meritori-

_(5) Prepare a report with, at a minimum, the following informa- oys he or she will prepare an appropriate recommendation and
tion: facts surrounding the incident for which defendant is being forward the packet to the Civil Division, DOJ, for final approval.

sued and those relating to scope of employment; the SJA’s or legal . . . . . )
adviser's conclusions concerning scope of employment; and, a rec- e. Special actions in foreign countrieSmployment of private

: e ~counsel in foreign proceedings is governed by AR 27-50. Under the
rog;nng[gﬁgﬂogyw:elt)hg\r] caet[g?r(]::;)osnhgzléh%eAtécr);rr\](taé/dGeneral orrep authority of 10 USC 1037, soldiers, as well as employees or those

(6) In cases involving National Guard personnel, address also theaccompanying the armed forces overseas, may be granted individual

following: whether the defendant was acting in a State (title 32) or counsel in civil and criminal proceedings, under the criteria of AR
Federal (title 10) capacity during relevant periods (include orders); 27-50.

if the defendant was acting under State authority, is it nevertheless

in the interest of the United States to represent the individual; any4—6. Requests for indemnification

impact on policies or practices of DA, the National Guard Bureau, a. Policy An individual liable for a judgment rendered against
or DOD; whether the relief requested can be granted only by ahim or her in his or her individual capacity has no right to reim-
Federal officer or agency; and, whether Federal law or regulationbursement from DA. DA will consider, however, a request for

required actions by State officials. _ indemnification from DA personnel where conduct within the scope
(7) Send the report, request for representation, and scope of emof official duties has resulted in personal liability and indemnifica-
ployment statements to the Chief, Litigation Division. tion is in the best interests of the United States. Indemnification is

b. Chief, Litigation Division, procedures. The Chief, Litigation contigent strictly upon an appropriation to pay the judgment, as well
Division, will review the report and evidence regarding representa- a5 availability of such funds.

tion and scope of employment and will determine whether certifica-
tion and representation are appropriate. He or she will send his o
he recommendatioto the appropria U.S Attorng or office
within DOJ. The Chief, Litigation Division, will notify the defend-
ant of DOJ’s decision.

b. Individual request procedureén individual against whom an
fadverse judgment has been rendered may request indemnification.
The request must include, at a minimum, the following: how the
employee was acting within the scope of his or her employment;
whether the requestor has insurance or any other source of indemni-
4-5. Private counsel at Government expense fication; and, how reimbursement is in the best interests of the

facing criminal charges as a result of performance of official duties, ments: “I understand that acceptance of this request for indemnifica-
have no right to employ a private sector counsel at Governmenttion for processing by DA does not constitute an acceptance of any
expense or to expect reimbursement for the same. For proceedinggbligation to make such a payment. | also understand that payment
in the United States, a request for employment of counsel at Gov-is contingent on availability of funds and that it will be madey déinl
ernment expense may be approved by DOJ, contingent among othesuch is determined to be in the best interests of the United States.”
things upon availability of funds and a determination that employ- The individual should attach a copy of relevant documents, for
ment of private counsel at Government expense is in the best interexample, court's opinion, judgment, and other allied papers.

ests of the United States. (See 28 CFR 50.16.) Special rules apply in ¢, supervisory and SJA procedurde request for indemnifica-

overseas areas. (See para 4-5e.) tion will be submitted through supervisory channels to the local SJA

b. Individual request proceduresthe individual will prepare a  or |egal adviser. Each supervisor will make a recommendation on
request that private counsel be employed for him or her at Governyq propriety of reimbursement.
ment expense. The request must also contain the f_ollowmg state- d. Chief, Litigation Division, procedurefequests for indemnifi-
ment: “understand that the United States is not required to employ t'. .”’ be f ded t ,th Chief. Litiaati Divisi Th
pvate counsel on my behall and at | may be'responsi frcSiC VL e TR o, e BNt g D, T
expenses incurred prior to proper authorization by the Departmemconsdltatic?n with DOJ o‘r other agencies, forward the ack’et with
of Army or the Department of Justice.” Y ' P

c. Supervisory and legal adviser procedur@be request will be his or her recommendation to the Army General Counsel. The Gen-

submitted through the individual’s supervisors, who will each make €@l Counsel will obtain a final decision by the Secretary of the

a recommendation and forward the packet to the local SJA or lega/Army or his or her designee on the matter. There is no administra-
tive appeal of the Secretary’s (or his or her designee’s) decision.

REQUEST FOR REPRESENTATION

Irequestthatthe Attorney Generalofthe United States, orhisorheragent,designate

counselto defend me in my official and individual capacities in the case of JohnDoev.
Private Paul Jones , now pending in the U.S. District Court for the Eastern District of

North Carolina. | have read the complaint filed in this case and | declare that all my

action s were performe din ny officia | capacity , withi n th e scop e of ny officia | duties , and

Figure 4-1. Format for a request for representation using an unsworn declaration under penalty of perjury executed within the United
States
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inagoodfaith beliefthatmyactions conformedtothe law.lamnotaware ofany pending
related criminal investigation.

| understand the following: if my request for representation is approved, | will be
represented by a U.S. Department of Justice attorney; that the United States is not re-
quiredtopayanyfinaladverse moneyjudgmentrenderedagainstme personally,althoug hi
can request indemnification; that | am entitled to retain private counsel at my own ex-
pense;and, thatthe Army expressesnoopinionwhether|should or should notretain pri-
vate counsel.

I declare under penalty of perjury that the foregoing is true and correct. (See 28USC
1746.)

Executed on: (Date)

(Signature)
PAUL JONES
PRIVATE, U.S. ARMY

Figure 4-1. Format for a request for representation using an unsworn declaration under penalty of perjury executed within the United
States - Continued

DECLARATION
I am currently the Commander of HHC, 6th Armored Division, Bad Vilbel, Germany. I have
readtheallegationsconcerningPrivatePaulJonesinthecomplaintof JohnDoev. Private
Rl s rovzdpnte L SRQube En [kd N
Carolina.
At all times relevant to the complaint, | was Private Jones’ company commander . His

actions relevant to this case were performed within the scope of his official duties as
Assistant Charge of Quarters, Company B, 4th Battalion, 325th Parachute Infantry Regi-
ment, Fort Bragg, North Carolina.

| declar e under penalt y of perjur y under th e law s of th e Unite d State s of Americ a that the
foregoingis true and correct. (28 USC 1746.)

Executed on: (Date)

(Signature)
John Smith
Captain, Infantry

Figure 4-2. Format for scope of employment statement using an unsworn declaration under penalty of perjury executed outside the
United States

REQUEST FOR REPRESENTATION

lamthe Presidentofthe XYZ Corporation. I requestthe Attorney General ofthe United

Figure 4-3. Format for contractor request for representation
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State s designat e counse | to defen d me and ny company in Doev.XYZ,Inc. ,nowpendinginthe
U.S. District Court for the Eastern District of North Carolina.

lunderstandthattheassumptionbythe AttorneyGeneralofthedefenseofthiscasedoes
not alte r or increas e th e obligation s of th e Unite d State s under Unite d State s Contrac t No.
WP-70-660415.

Ifurtheragreethatsuchrepresentationwillnotbe construed aswaiverorestoppelto
assert any rights which any interested party may have under said contract.

Executed on: (Date)

(Signature)
D.D. TANGO

PRESIDENT, XYZ, INC.

Figure 4-3. Format for contractor request for representation - Continued

Chapter 5 enter into an agreement with the private attorney to include the
Legal Proceedings Initiated by the United States Army’s medical care claim.
d. Statute of limitationsThere is a 3 year statute of limitations
Section | for actions in favor of the U.S. for money damages founded upon
Medical Care and Property Claims tort (28 USC 2415(b). Limitation period can vary, however,
depending upon the theory of liability and the jurisdiction involved.
5-1. General RJAs must be alert to the applicable limitation period. A case
a. Authorities. referred for litigation should arrive at the Litigation Division at least

(1) Federal Medical Care Recovery Act (42 USC 2651). The act 6 months before the expiration of the limitation period.

provides for the recovery of medical care expenses incurred because & Reporting of recoveriesAmounts recovered through litigation
of a tortfeasor's actions. will be reported to USARCS by Tort Branch, Litigation Division,

(2) Federh Claims Collectim Act (3 USC 3711) The act or, where referred directly to a U.S. Attorney or the Nationwide

provides for the collection of claims for money or property arising Central Intake Facility (NCIF), by the responsible RJA.
from the. activities of ngeral agencies. 5-2. Referral of medical care and property claims for

(3) Third-party Collection Program (I0 USC 1095). The statute litigation
provides for collection of reasonable costs of health-care services, 3 Criteria for referral. The RJA will forward the claims file and
provided in facilities of the uniformed services to covered benefici- 3 Jitigation report (see para 5-3) through USARCS to the Litigation
aries, from private insurers or third-party payers. According to DOD Division when the claim has not been resolved administratively and
Instruction 6010.15, the authority to settle or waive a DOD claim any of the following conditions exist:
under the act is delegated to TJAG or to a designee. (1) The claim exceeds $5,000.

(4) Executive Order No. 12778, Civil Justice Reform. This order  (2) The claim involves collection from the injured party or his or
establishes several requirements on Federal agencies involved iher attorney.
litigation or contemplating filing an action on behalf of the United (3) The claim raises an important question of policy.

States. (4) There is potential for a significant precedent.

(5) AR 27-20, Claims. Chapter 4 (Affirmative Claims) contains b. Alternatie methodsWhen none of the conditions cited in the
comprehensive guidance for Recovery Judge Advocates (RJAs) irpreceding subparagraph are present, the RJA may refer the claim
the administrative determination, assertion, collection, settlement,directly to the U.S. Attorney for the district in which the prospective
and waiver of claims in favor of the U.S. for property damage and defendant resides. Similar property claims may be referred through
for medical care claims. USARGS to DOJ’s Nationwi@ Centrd Intale Faciliy (NCIF)

b. Duties and Proceduresiccording to AR 27-20, chapter 14, father than directly to the U.S. Attorney. Notice of all such referrals
the Commander, USARCS, has supervisory responsibility over theShall be provided through USARCS to Tort Branch, Litigation Divi-
administrative processing of property and medical care claims bySion. The RJA should be ready to provide support to the U.S.
RJAs The CommanderU.S Army Healh Service Command  Attorney if requested. . .
(HSC), has supervisory responsibility over the Third Party Collec- _ C: Closiry Files. A file referred directly to the U.S. Attorney will
tion Program (TPCP). The HSC TPCP Implementation Plan effectsbe closed if the U.S. Attorney determines further action is unwarran-

DOD Instruction 6010.15 and establishes procedures for processind€d: If the RJA disagrees, the file should be forwarded with the
TPC claims. The Litigation Division, in conﬁ)junction with DFE)J and RIA'S recommendation through USARCS to the Litigation Division.

U.S Attorneys is responsilel for pursuing throudp litigation, 5-3. Preparation of claims for litigation
claims not resolved administratively. DOJ is responsible ultimately 5 General.In preparing a referral for litigation, the RJA will
for |n|t|at|ng I|t|gat|on for the United States. (28 uUsc 515) ensure the file contains at least the fo”owing:

c. Assertion of claims on behalf of the United States by private (1) A litigation report (see para 3-9) that demonstrates a factual
attorneys The Army incurs potentially recoverable expenses when it basis for the claim and a theory of recovery under applicable State
provides medical care to soldiers or family members injured by law. (See Federal Rules of Civil Procedure 11)
tortfeasors (for example, a soldier is hospitalized after an automo- (2) Copies of all medical records and bills reflecting the reasona-
bile accident). When injured personnel employ a private attorney toble value of the medical care furnished to the injured party, includ-
sue the tortfeasor, it may be in the Government's best interests tang DA Fom 2631-R (Medica Care-Thid Pary Liability
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Notification), and DA Form 3154 (MSA Invoice and Receipt)projects or activities will be handled by attorneys under the techni-
These documents should be authenticated as necessary on a Déal supervision of the Chief Counsel, COE. With respect to any
Form 4. general adjudication which could affect the civil works or real

(3) Copies of all documents necessary to establish the value ofproperty functions of COE, The Judge Advocate General, acting
lost or damaged property. through the Chief, Environmental Law Division, and the Chief

b. Transmittal letterThe letter of transmittal referring the claim Counsel, COE, will determine jointly which office should maintain
for litigation should briefly summarize the facts giving rise to the primary direct liaison with DOJ and will scope and execute appro-
claim and the collection actions previously taken by the Army and priate coordination with each other and with the General Counsel
the injured party. with respect to that litigation.

b. Navigable WatersThe Chief Counsel, COE, will conduct di-
rect liaison with DOJ and represent DA in civil litigation involving
activities in or across navigable waters of the United States or other
activities regulated under the Rivers and Harbors Act of 1899, 33
USC 401 et seq.

c. Waters of the United StateShe Chief Counsel, COE, will
conduct direct liaison with DOJ and represent DA in civil litigation
involving The Clean Water Act 404 (See 33 USC 1344) permit
litigation report. (See para 3-9.) authority of COE over the discharge of dredged or fill material into

b. Government contractorst may be in the Government’'s best waters of the Unlted_ States. L ) .
interest to authorize a Government contractor, whose contracd: EnforcementEnvironmental Law Division will conduct direct
provides for the reimbursement of necessary legal expenses, to enfidison with DOJ and represent DA in all civil litigation involving
ploy private counsel to initiate legal proceedings against a third citizen or State enfor_cement of applicable State, Federal, a_nd local
party. To obtain authorization to employ private counsel in such reduirements respecting the control or abatement_of pollution and
instances the contractor should follow the procedures in paragrapHnvolving the management of hazardous wastes, with respect to the

Section I
Assertion of Other Claims

5-4. Referral to the Litigation Division

a. General.The majority of cases filed on behalf of the United
States will fall under section | of this chapter. All other civil cases
that cannot be resolved administratively or by direct referral to DOJ
will be forwarded through channels to the Litigation Division with a

3-7c of this regulation.

5-5. Proceedings to repossess Government real property
or quarters or to collect delinquent rent
a. General.U.S. Attorneys are authorized to accept a Federal

missions and functions of, and Federal facilities owned or controlled
by, DA, except for civil works facilities.

e. Environmental Response.

(1) Except as provided in (2) below, the Environmental Law
Division will conduct direct liaison with DOJ and represent DA in

agency’s request for the following purposes: to initiate an action to gJ| civil litigation seeking declaratory or injunctive relief or involv-
recover possession of real property from tenants, trespassers, angg claims of Army liability for the costs of response at Federal
others; to enjoin trespasses on Federal property; and, to collectacilities currently owned or controlled by DA and at other sites
delinquent rentals or damages for use and occupancy of real propyhere the Army potentially is a responsible party.

erty for amounts less than $200,000.

b. ProceduresWhen eviction or an action to collect delinquent
rent is necessary, the SJA or legal adviser will notify General
Litigation Branch, Litigation Division, of the situation. If approved
by the Litigation Division, the SJA or legal adviser may ask the
U.S. Attorney to file suit. A copy of the complaint will be sent to
the Litigation Division. DOJ can take action to evict the occupants
for violation of the terms of occupancy and collect delinquent rent
or other charges. Once the matter has been referred to the U.
Attorney, payments for rent should be sent to the U.S. Attorney.
(See AR 210-50, chap 2.)

Chapter 6
Environmental Litigation

6-1. Scope

(2) The Chief Counsel, COE, will conduct direct liaison with
DOJ and represent DA in all civil litigation seeking declaratory or
injunctive relief or involving claims of Army liability for the costs
of response at civil works facilities, at former defense sites or at
other sites where the Army potentially is a responsible party due to
the response actions of the COE or its contractors.

f. Fish and Wildlife, and PlantsThe Environmental Law Divi-

ion will conduct direct liaison with DOJ and represent DA in civil

itigation involving citizen or State enforcement of applicable State,
Federal, and local laws governing conservation of plant, fish, and
wildlife resources at Federal facilities owned or controlled by DA,

except that such litigation relating solely to the real estate, civil
works, navigation and Clean Water Act 404 (See 33 USC 1344)
permit functions and activities of the COE will be handled by

attorneys under the technical supervision of the Chief Counsel,
COE.

g. Toxic Torts.

This chapter contains guidance, policies, and procedures applicable (1) Except as otherwise provided in this regulation, The Environ-

to all environmental and natural resources civil litigation and admin-
istrative proceedings involving missions and functions of DA, its

mental Law Division will conduct direct liaison with DOJ and
represent DA in all civil litigation involving claims of tort liability

major and subordinate commands, all installations presently f@f exposure to environmental contamination emanating from Fed-
previously managed by DA, and all other sites or issues in which gra) faciliies owned or controlled by DA.

DA has a substantial interest. In this chapter, “litigation” includes
civil administrative proceedings.

6—2. Duties and procedures
a. Water RightsThe Environmental Law Division will conduct
direct liaison with DOJ and will represent DA in State and Federal

(2) The Litigation Division will conduct liaison with DOJ and
represent DA in civil litigation involving claims of tort liability for
singular and discrete incidents of exposure to environmental con-
tamination emanating from any Federal facility owned or controlled
by DA.

litigation relating to availability and allocation of surface and (3) The Chief Counsel, COE, will conduct direct liaison with
ground water and the establishment and protection of water rightsPOJ and will represent DA in civil litigation involving claims of

for Army military installations and activities. This will include liti-

tort liability for exposure to environmental contamination (including

gation in State general adjudications of water rights under @iggular and discrete incidents) emanating from any civil works

McCarran Amendment, 43 USC 666, for Army military installations
and activities. Such litigation relating solely to COE civil works
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Division, will confer and jointly determine which office will con-
duct direct liaison with DOJ and represent DA in civil litigation
involving all other claims of toxic tort liability.

Chapter 7
Release of Information and Appearance of

Section |
Scope

7-1. General
a. Introduction.This chapter implements DOD Directive 5405.2

(1) Furnish the court or tribunal a copy of this regulation (Re-
printed in 32 CFR 516, subpart G) and applicable case law (See
United States ex. rel. Touhy v. Ragéd0 U.S. 462 (1951).)

(2) Inform the court or tribunal that the requesting individual has
not complied with this chapter, as set out in 32 C.F.R. Parts 97 &
516, or that the subpoena or order is being reviewed.

(3) Seek to stay the subpoena or order pending the requestor’s
compliance with this chapter or final determination by the Litigation
Division.

(4) If the court or other tribunal declines to quash or stay the
subpoena or order, inform Litigation Division immediately so a
decision can be made whether to challenge the subpoena or order. If
the Litigation Division decides not to challenge the subpoena or
order, the affected personnel will comply with the subpoena or
order. If the Litigation Division decides to challenge the subpoena

(See appendix C and 32 CFR 97.) It governs the release of officialo order, it will direct the affected personnel to respectfully decline
information and the appearance of present and former DA personnef® cOmply with the subpoena or order. (Sgeited States ex. rel.
as witnesses in response to requests for interviews, notices of depotOUny v. Ragen340 U.S.462 (1951).) o o
sitions, subpoenas, and other requests or orders related to judicial or 9- Classified or sensitive informatio@nly Litigation Division

quasi-judicial proceedings. Requests for records, if not in the nature ; Lo O . " f
RDA personnel as witnesses in litigation involving terrorism, espio-

of legal process, should be processed under AR 25-55 or A

340-21. This chapter pertains to any request for witnesses, docu

ments, or information for all types of litigation, including requests

by private litigants, requests by State or U.S. attorneys, requests b)‘;

foreign officials or tribunals, subpoenas for records or testimony,
notices of depositions, interview requests, civil cases, crimi
proceedings, private litigation, or litigation in which the United
States has an interest.

b. Definitions. (See glossary.)

7-2. Policy

a. General RuleExcept as authorized by this chapter, present or
former DA personnel will not disclose official information (see
glossary) in response to subpoenas, court orders, or requests.

b. ExceptionPresent or former DA personnel may disclose offi-
cial information if they obtain the written approval of the appropri-
ate SJA or legal adviser or the Litigation Division.

c. Referral to deciding officialf present or former DA personnel

may authorize the release of official information or appearance of

nage, nuclear weapons, or intelligence sources and methods.

h. Requests for Inspector General records or testimt@yre-
ords, and information obtained through performance of IG duties,
are official information under the exclusive control of the Secretary

,9£|the Army. (See AR 20-l, chap 3.) IG records frequently contain

sensitive official information that may be classified or obtained
under guarantees of confidentiality. When justification exists, DA
attorneys will seek court protection from disclosure of IG records
and information. DA personnel will not release IG records or dis-
close information obtained through performance of IG duties with-
out the approval of the Secretary of the Army, The Inspector
General, TIG Legal Advisor, or the Chief, Litigation Division.
When IG personnel receive a subpoena, court order, request for
attendance at a judicial or quasi-judicial proceeding, or a request for
an interview that the IG reasonably believes is related to actual or
potential litigation concerning IG records or related information,
they should immediately notify The Inspector General Legal Ad-
viser or the Chief, Litigation Division. IG personnel will follow the

receive a subpoena, court order, request for attendance at a judiciagjuidance of this chapter concerning actions to be taken regarding

or quasi-judicial proceeding, or request for an interview related to

disclosure and testimony.

actual or potential litigation, and it appears the subpoena, order, or

request seeks disclosures described @bove, the individual imme-
diately should advise the appropriate SJA or legal adviser. If the

SJA or legal adviser informally cannot satisfy the subpoena, order,
or request per sections Il and Il of this chapter, he or she should

consult with the Litigation Division.

d. Requester's responsibilitieldividuals seeking official infor-
mation must submit, at least 14 days before the desired date o
production, a specific written request setting forth the nature and
relevance of the official information sought. (Requesters can be
referred to 32 CFR 516, subpart G, which codifies this regulation).
Subject to paragraph 7a®f this regulation, present and former DA

personnel may only produce, disclose, release, comment upon, Ofi

testify concerning those matters specified in writing and properly
approved by the SJA or legal adviser or the Litigation Division.
(SeeUnited States ex. rel. Touhy v. Rag@4dp U.S. 462 (1951).)

e. Litigation in which the United States has an interdista

7-3. Referral to HQDA

a. General.If the SJA or legal adviser is unable to resolve the
matter, it will be referred for approval or action by the Litigation
Division under this chapter, by the most expeditious means, to
General Litigation Branch, Litigation Division, with the following
exceptions:

£ (1) Those involving a case assigned to another branch of Litiga-

tion Division will be submitted to that branch (appendix B).

(2) Those involving affirmative litigation (for example, medical
care recovery or Army property damage or loss cases) under chapter
5 will be submitted to Tort Branch.

(3) Those involving patents, copyrights, privately developed tech-
cal information, or trademarks will be submitted to the Intellectual
Property Law Division.

(4) Those involving taxation will be submitted to the Contract
Law Division.

(5) Those involving communication, transportation, or utility

subpoena, order, or request relates to litigation in which the Unitedggpyice proceedings will be submitted to the Regulatory Law Office.

States has an interest and for which litigation responsibility has not

been delegated, the SJA or legal adviser will coordinate with the
Litigation Division under paragraph 7-3 of this regulation.
f. Motions to stay or quash subpoenAssubpoena should never

(6) Those involving environmental matters will be submitted to
the Environmental Law Division.

(7) Those involving contract appeals cases before the ASBCA
will be submitted to the Contract Appeals Division.

be ignored, and an SJA or legal adviser should seek assistance from (8) Those involving procurement fraud, including Qui Tam cases,

Litigation Division or the U.S. Attorney’s office whenever neces-

will be submitted to the Procurement Fraud Division.

sary. If a response to a subpoena or order is required before a b. Information to be submittedfVhen referring matters pursuant

release determination can be made or before the Litigation Division
or the U.S. Attorney can be contacted, the SJA or legal adviser will
do the following:
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(2) Party making the request (if a subpoena, indicate moving (7) Would disclosure interfere with ongoing enforcement

party) and his or her attorney. proceedings, compromise constitutional rights, reveal the identity of
(3) Name of tribunal in which the proceeding is pending. an intelligence source or confidential informant, disclose trade se-
(4) Nature of the proceeding. crets or confidential, commercial, or financial information, or, other-
(5) Date of receipt of request or date and place of service ofwise be inappropriate under the circumstances?

subpoena. (8) Would the disclosure violate any person’s expectation of con-

(6) Name, grade, position, and organization of person receivingfidentiality or privacy?
request or served with subpoena. )
(7) Date, time, and place designated in request or subpoena fof—6. Records determined to be releasable

production of information or appearance of withess. If the deciding Ofﬁcial, after ConSideI’ing the factors set forth in
(8) Nature of information sought or document requested, and paragraph 7-5 above, deter_mlnes that all or part of requested_ official
place where document is maintained. records are releasable, copies of the records should be furnished to

(9) A copy of each document requested. Contact the appropriatdh€ requester.
office at HQDA if this would be burdensome and unnecessary to a .
(7. Records determined not to be releasable

gg&?féﬂt whether to release, redact, or withhold a partlcularal General.lf the deciding official, after considering the factors

(10) Name of requested witness, expected testimony, requestedin paragraph 7-5 above, determines that all or part of requested

apbpearance time and date. and whether witness is reasonggi jial records should not be released, he or she will communicate
a\lc/)gilable ' promptly and directly with the attorney or individual who caused the

(11) Analysis of the problem with recommendations. issuanc_e of the subpoena, order, or request anc_j se(_ek to resolve the
matter informally. If the subpoena or order is invalid, he or she
should explain the basis of the invalidity. The deciding official
should also explain why the records requested are privileged from
release. The deciding official should attempt to obtain the agreement
7-4. Release of Army and other agency records of th_e requester to withdraw the subpoena, orde_r, or request or to
a. Preservation of originalsTo preserve the integrity of DA modify the'subpoena, order, or request so that it pertains only to
records, DA personnel will submit properly authenticated copies fécords which may be released. (See fig 7-1, Saifpléy letter.)
rather than originals of documents or records for use in legaP- Information protected by the Privacy Act. _
proceedings, unless directed otherwise by the Litigation Division. (1) A subpoena duces tecum or other legal process signed by an
(See 28 USC 1733)) attorney or clerk of court for records protected by the Privacy Act, 5
b. Authentication of copiesCopies of DA records approved for USC 552a, does not justify the release of the protected records. The
release can be authenticated for introduction in evidence by use ofleciding official should explain to the requester that the Privacy Act
DA Form 4. (See para 3-11 for instructions.) precludes disclosure of records in a system of records without the
(1) Records maintained in U.S. Army Engineer Districts and Di- Written consent of the subject of the_ repords or “pursuant to the
visions will be forwarded to HQDA (CECC-K), WASH Dc order of a court of competent jurisdiction.” (See 5 USC

Section |
Release of Records in Connection With Litigation

20314—1000. 552a(b)(11).) An “order of the court” , for the purpose of subsection
(2) All other records will be forwarded to the appropriate office 9 USC 552a(b)(11), is an order or writ requiring the production of
at HQDA. (See para 7-3 above.) the records, signed by a judge or magistrate.

c. Fees and chargedR 37-60 prescribes the schedule of fees (2) Unclassified records otherwise privileged from relgase under
and charges for searching, copying, and certifying Army records for> USC 552a may be released to the court under either of the
release in response to litigation-related requests. following conditions: _ _ _

d. Release of records of other agenciermally, an individual (a) The subpoena is accompanied by an order signed by a judge
requesting records originating in agencies outside DA (that is, FBI OF magistrate, or such order is served separately, that orders the
reports, local police reports, civilian hospital records) that are alsoPerson to whom the records pertain to release the specific records,
included in Army records should be advised to direct his or her OF that orders copies of the records be delivered to the clerk of

inquiry to the originating agency. court, and indicates that the court has determined the materiality of
the records and the nonavailability of a claim of privilege.
7-5. Determination of release authorization (b) The clerk of the court is empowered by local statute or

a. Policy. DA policy is to make official information reasonably practice to receive the records under seal subject to request that they
available for use in Federal and State courts and by other Governbe withheld from the parties until the court determines whether the
mental bodies unless the information is classified, privileged, or records are material to the issues and until any question of privilege
otherwise protected from public disclosure. is resolved.

b. Releasability factordn deciding whether to authorize release (3) Subpoenas for alcohol abuse or drug abuse treatment records
of official information, the deciding official should consider the must be processed under 42 USC 290dd-3 and 290ee-3, and Public

following: Health Service regulations published at 42 CFR 2.1 — 2.67.
(1) Has the requester complied with DA policy governing the (4) Upon request, SJAs and legal advisers may furnish to the
release of official documents in paragraph d-aébove? attorney for the injured party or the tortfeasor's attorney or insur-
(2) Is the request unduly burdensome or otherwise inappropriateance company a copy of the narrative summary of medical care that
under the applicable court rules? relates to a claim under chapter 5 of this regulation. If additional
(3) Is the disclosure appropriate under the rules of proceduremedical records are requested, only those that directly pertain to the
governing the matter in which the request arose? pending action will be furnished. If furnishing copies of medical
(4) Would the disclosure violate a statute, executive order, regu-records would prejudice the cause of action, the matter will be
lation, or directive? reported to the Litigation Division.
(5) Is the disclosure appropriate under the relevant substantive c. Referral to the Litigation Divisionf the SJA or legal adviser
law concerning privilege? is not able to resolve a request for Army records informally, he or

(6) Would the disclosure reveal information properly classified she should contact the Litigation Division.
pursuant to the DOD Information Security Program under AR (1) The Litigation Division may respond to subpoenas or orders
380-5, unclassified technical data withheld from public release pur-for records privileged from release by informing the local U.S.
suant to 32 CFR 250, or other matters exempt from unrestrictedAttorney about the subpoena and requesting that office file a motion
disclosure? to quash the subpoena or a motion for a protective order. The
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records privileged from release should be retained by the custodiarfor a party other than the United States. Former DA personnel will
pending the court’s ruling upon the Government's motion. not provide, with or without compensation, opinion or expert testi-

(2) When a motion to quash or for a protective order is not filed, mony concerning official information, subjects, or activities either in
or the motion is unsuccessful, and the appropriate DA official has private litigation or in litigation in which the United States has an
determined that no further efforts will be made to protect the re- interest for a party other than the United States. (See fig 7-3.) An
cords, copies of the records (authenticated if necessary) will beSJA or legal adviser is authorized to deny a request for expert
submitted to the court (or to the clerk of court) in response to thetestimony, which decision may be appealed to the Litigation
subpoena or order. Division.

d. Classified and privileged materialRequests from DOJ, U.S. b. Exception to the general prohibitioH.a requester can show
Attorneys, or attorneys for other Governmental entities for records exceptional need or unique circumstances, and the anticipated testi-
that are classified or otherwise privileged from release will be re- mony will not be adverse to the interests of the United States, the

ferred to the Litigation Division. (See para @92 Litigation Division may grant special written authorization for pres-
ent or former DA personnel to testify as expert or opinion witnesses

Section Il at no expense to the United States. In no event, may present or

DA Personnel as Witnesses in Private Litigation former DA personnel furnish expert or opinion testimony in a case
in which the United States has an interest for a party whose interests

7-8. Response to subpoenas, orders, or requests for are adverse to the interests of the United States.

witnesses c. Exception for AMEDD personnéflembers of the Army medi-

a. Policy.The involvement of present or former DA personnel in .5 gepartment or other qualified specialists may testify in private
private litigation is solely a personal matter between the witness a“dlitigation with the following limitations (see fig 7—4):

the requesting party, unless one or more of the following conditions (1) The litigation involves patients they have treated, investiga-

apply: . . L . tions they have made, laboratory tests they have conducted, or other
(1) The te.stlmony |nvolve§ official information.(See glossary.) actions they have taken in the regular course of their duties.
(g) me V\gtness 'Sf t?‘ tes_tlfy asfan egpert. il interf ious| (2) They limit their testimony to factual matters such as the
't(h)th ea Sen(;ieho t ? V\llcltness_l'trom uty will interfere seriously ¢qjowing: their observations of the patient or other operative facts;
with the accomplishment of a military mission. the treatment prescribed or corrective action taken; course of recov-

b. Former DA personnelFormer DA personnel may freely re-  ony or steps required for repair of damage suffered; and, contem-
spond to requests for interviews and subpoenas except in |nstance§|ated future treatment

involving official information &(1) above) or concerning expert - : - .
testimony prohibited by paragraph 7-10 below. In those instances,n (32 Tr? elr :ﬁsilimcl)ny mat?/ EOt e>r<t?nd 0 f xpr? "t ior opinion testimo
the subject of the request or subpoena should take the action s eC|-y’ 0 hypothetical questions, or fo a prognosis.

I 9 P P d. Court-ordered expert or opinion testimorifya court or other

fied in paragraphs 7e2and 7-3 of this regulation. appropriate authority orders expert or opinion testimony, the witness

c. Present_ DA _personnePresent DA perso_nnel V.V'” r_efer a”. will notify the Litigation Division immediately. If the Litigation
requests for interviews and subpoenas for testimony in private IItIga'Division determines it will not challenge the subpoena or order, the

tion through their supervisor to the appropriate SJA or legal adwser.Witness will comply with the subpoena or order. If directed by the

intg'rvli::\?vcrgr“?g :gs:iefjtlr:):)ﬁ?érmgdel:i?/latgmlit\ingz)nng r:qoagrggékar:he Litigation Division, however, the witness will decline respectfully to
9P 9 y fcomply with the subpoena or order. (SHeited States ex. rel.

advice of an Army attorney concerning the consequences, if any, OTouhy v. Ragen340 U.S. 462 (1951))

refusal. Any individual n horiz nsult with Arm nsel .
cusa y individual not authorized to consult wit y counse e. Expert witness feesll fees tendered to present DA personnel

should consult with private counsel, at no expense to the - .
Government. as an expert or opinion witness, to the extent they exceed actual

travel, meals, and lodging expenses of the witness, will be remitted
7_9. Official information to the Treasurer of the United States.

a. In instances involving paragraph &(8) above, the matter i .
will be referred to the SJA or legal adviser serving the organization 7—11. Interference with mission o _ _
of the individual whose testimony is requested, or to HQDA pur- If the absence of a witness from duty will interfere seriously with
suant to paragraph 7a&bove. The deciding official will determine  the accomplishment of a military mission, the SJA or legal adviser
whether to release the information sought under the principles estabWill advise the requesting party and attempt to make alternative
lished in paragraph 7-5 above. If funding by the United States jsarrangements. If the;g ef_forts f_al_l,_the SJA or legal adviser will refer
requested, see paragraph 7é-1f this regulation. the matter to the Litigation Division.

b. If the deciding official determines that the information may be )
released, the individual will be permitted to be interviewed, de- Section IV ) )
posed, or to appear as a witness in court provided such interview of-itigation in Which the United States Has an Interest
appearance is consistent with the requirements of paragraphs 7—19
and 7-11 below. (See, for example, fig 7-2.) A JA or DA civilian —12. Response to subpoenas, orders, or requests for
attorney should be present during any interview or testimony to act/Ithesses . -
as legal representative of the Army. If a question seeks information, & Referral to a deciding officiaRequests, subpoenas, or orders
not previously authorized for release, the legal representative will for Official information, interviews, or testimony of present or for-
advise the witness not to answer. If necessary to avoid release of thB'€r DA personnel in litigation or potential litigation in which the
information, the legal representative will advise the witness to ter- United States has an interest, including requests from DOJ, will be
minate the interview or deposition, or in the case of testimony in '€Solved by the SJA or legal adviser pursuant to the principles of
court, advise the judge that DOD directives and Army regulations this chapter. The Litigation Division will be con§ulted on issues that
preclude the witness from answering without HQDA approvdlahnot be resolved by the SJA or legal adviser.
Every effort should be made, however, to substitute releasable infor- b- Reassignment of witnessé¢hen requested by the U.S. Attor-

mation and to continue the interview or testimony. ney, the SJA or legal adviser will ensure that no witnesses are
reassigned from the judicial district without advising the DOJ attor-
7-10. Expert witnesses ney. If a witness is vital to the Government's case and trial is

a. General rule.Present DA personnel will not provide, with or imminent, the SJA or legal adviser should make informal arrange-
without compensation, opinion or expert testimony either in private ments to retain the witness in the command until trial. If this is not
litigation or in litigation in which the United States has an interest feasible, or if a satisfactory arrangement cannot be reached with the
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DOJ attorney, the SJA or legal adviser should notify the Litigation funds for other than local travel and will receive reimbursement
Division. from DOJ or other Government agencies as appropriate.

7-13. Expert witnesses 7-16. Witnesses for a State or private litigant

Requests for present or former DA personnel as expert or opinion a. Status of witnessf authorized to appear as a witness for a
witnesses from DOJ or other attorneys representing the Unifdgte or private litigant, and the testimony to be given relates to
States will be referred to the Litigation Division unless the request information obtained in the performance of official duties, a soldier
involves a matter that has been delegated by the Litigation DivisionWill attend in a permissive TDY status. If authorized to appear as a
to an SJA or legal adviser. In no event, may present or former DAWitness, but the testimony does not relate to information obtained in
personnel furnish expert or opinion testimony in a case in which thethe performance of official duties, a soldier may be granted a pass
United States has an interest for a party whose interests are adver$d Permissive TDY under AR 630-5, or be required to take ordinary

to the interests of the United States. leave. The status of a civilian employee will be determined under
Federal Personnel Manual 630, subchapter 10.
7-14. News media and other inquiries b. Travel arrangementsThe requesting party or State agency

News media inquiries regarding litigation or potential litigation will Will make all travel arrangements for attendance of DA personnel
be referred to the appropriate public affairs office. DA personnel authorized to appear as witnesses for a State or private litigant. The
will not comment on any matter presently or potentially in litigation local commander may issue appropriate orders when necessary.
without proper clearance. Local public affairs officers will refer €. Travel expense3he United States may not pay travel, meals,
press inquiries to HQDA (SAPA), WASH DC 20310-1500, with and lodging expenses of the witness, other than normal allowances
appropriate recommendations for review and approval by the Officefor subsistence pursuant to the DOD Military Pay and Allowances
of the Chief of Public Affairs. All releases of information regarding Entitlements Manual. These expenses are solely a matter between
actual or potential litigation will be coordinated with the Litigation the witness and the party seeking his or her appearance. Witnesses

Division prior to release. ordinarily should be advised to require advance payment of such
expenses. Soldiers authorized to appear in a pass or permissive TDY
Section V status are not entitled to receive witness attendance fees, but may
Status, Travel, and Expenses of Witnesses accept travel, meals, and lodging expense money from the request-
ing litigant. All witness fees tendered the soldier, to the extent they
7—15. Witnesses for the United States exceed such actual expenses of the member, will be remitted to the

a. Status of witnes# soldier authorized to appear as a witness Treasurer of the United States. A civilian employee authorized to
for the United States, including those authorized to appear under@Ppear in his or her official capacity will accept the authorized
paragraph 7—Xfbelow, will be placed on temporary duty. If USAR ~ Witness fees, in addition to the allowance for travel and subsistence,
or NG personnel are requested as witnesses for the United Stategnd make dls_posmon of the witness fees as instructed by his or her
and if their testimony arises from their active duty service, they Personnel office. _
should be placed on active duty to testify. The status of a civiian d. Funding by the United StateRequests for DA personnel to
employee will be determined under Federal Personnel Manual 630@Ppear at Government expense as witnesses in State or local
subchapter 10. DA personnel who appear as necessary witnesses fefoceedings for a party other than the United States, including cases

a party asserting the Government's claim for medical care expensedvolving domestic violence or child abuse, will be referred to the
are witnesses for the United States. Litigation Division. The Litigation Division may authorize travel

b. Travel arrangementsTravel arrangements for witnesses for and per diem expenses under paragraph 7-15 above when the case

the United States normally are made by DOJ through the LitigationS ©n€ in which the United States has a significant interest.
Division for other than local travel. The Litigation Division will

issue instructions for this travel, including fund citation, to the
appropriate commander. A U.S. Attorney, or an attorney assertingG
the Government’s medical care claim under chapter 5 of this regula-
tion, may make arrangements for local travel through the SJA or
legal adviser for attendance of a witness who is stationed at a
installation within the same judicial district, or not more than 100

miles from the place where testifying. Other requests, including

those under paragraph 7-élBelow, will be referred to the Litiga- 1) Wheth ; ion i ; h h h
tion Division. The instructions from the Litigation Division, or the (3)( ;boveeta&rjl;;on&deratlon isted in paragraphagkthroug

requgst flro_m the_”U.S. Attorneybor _thef attohrne_y assertlngfthe GOV‘?”" (2) Whether the information requested is releasable under the
ment’'s claim, will serve as a basis for the issuance o appropnateprincip|eS established in section Il of this chapter.

travel orders by the local commander. , (3) Whether the approval of the American Embassy should be
c. Travel and per diem expenséie witness’ commander or  gpiained because the person is attached to the Embassy staff or a
supervisor should ensure that the witness has sufficient funds toquestion of diplomatic immunity may be involved.
defray expenses. The SJA or legal adviser will provide assistance.  ,, \jnited States has an interest in the litigatidh.the SJA
(1) Where local travel is performed at the request of a U.S. getermines that the United States has an interest in the litigation, the
Attorney and the testimony does not involve information acquired in commander may authorize the interview or order the individual's
the performance of duties, transportation arrangements (costs) andttendance in a temporary duty status. The United States will be
any per diem expenses are the responsibility of the U.S. Attorney.qeemed to have an interest in the litigation if it is bound by treaty or
(2) An attorney asserting the Government's medical care or prop-other international agreement to ensure the attendance of such
erty claim may be required to advance local travel expense moneypersonnel.
to the witness requested and to include these in recoverable costs ¢. United States has no interest in the litigatidh.the SJA
where the Government's claim is not large enough to justify ex- determines that the United States does not have an interest in the
penditures of Government travel funds. litigation, the commander may authorize the interview or the appear-
(3) Other local travel and per diem expenses for cases involvingance of the witness under the principles established in section Il of
Army activities or claims are proper expenses of the commandthis chapter.
issuing the orders. d. Witnesses located outside the requester's coultftrthe re-
(4) Litigation Division will furnish travel expense and per diem quested witness is stationed in a country other than the requester’s,
the matter will be referred to the Litigation Division.

7-17. Witnesses before foreign tribunals

a. Referral to the SJARequests or subpoenas from a foreign
overnment or tribunal for present DA personnel stationed or em-
ployed within that country to be interviewed or to appear as wit-
nesses will be forwarded to the SJA of the command exercising
eneral court-martial jurisdiction over the unit to which the individ-
ual is assigned, attached, or employed. The SJA will determine the
following:
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DEPARTMENT OF THE ARMY
OFFICE OF THE STAFF JUDGE ADVOCATE
FORT SMITH, NORTH DAKOTA 84165
15 April 1993

Mr. T. Hudson Taylor
Attorney At Law

05 Hay Street
Whynot, ND 84167

Dear Mr. Taylor:

We have learned that you subpoenaed Captain Roberta Selby to testify at a deposition in Khentarse. Kramer,
currently filed in State court, and that you directed her to bring her legal assistance file concerning her client, SSG Kramer.

Under 32 CFR 97.6(c), 516.35, and 516.40, the Army must authorize the appearance of its personnel or the production of
official documents in private litigation. In this case, the Army cannot authorize Captain Selby to appear or produce the
requested file absent the following:

You must request in writing her appearance and the production of the file in accordance with Department of Defense
directives, 32 CFR 97.6(c), and Army regulations, 32 CFR 516-34 - 516.40. The request must include thé tieture o
proceeding, 32 CFR 516.34(b), and the nature and relevance of the official information lebs§6t35(d). We cannot act
on your request until we receive the required informatBee, for example, United States ex rel. Touhy v. R&génlJ.S.

462 (1951);Boron Oil Co. v.Downie873 F.2d 67 (4th Cir. 1989)Jnited States v. Bizzar&74 F.2d 1382 (1t Cir.
1982); United States v. Marincg58 F.2d 1120 (6th Cir. 1981Ynited States v. Aller654 F.2d 398 (10th Cirl977).

To overcome federal statutory restrictions on the disclosure of the requested file imposed by the Privacy Act, 5 USC
552a, you must provide either a written release authorization signed by the individual to whom the file pertains (that is,
SSG Kramer) or a court ordered release signed by a judge of a court of competent jurisdiction. A subpoena signed by a
clerk of court, notary, or other official is insufficierfBee, for example, Doe v. DiGenovad9 F.2d 74 (D.C. Cirl1985).

In this case, because of the attorney-client relationship between Captain Selby and SSG Kramer, you meist produc
written waiver of the attorney-client privilege from SSG Kramer. Because the privilege may protect both documents and
testimony, Captain Selby may not divulge such information without SSG Kramer's co8gentfor exampleRule of
Professional Conduct for Army Lawyers 1.6(a).

In addition to the above requirements, Captain Selby’s supervisor must approve her absence fré@me8atyCFR
516.43. In this regard, we suggest you take the deposition at Fort Smith. In any event, however, you or yourtctiapt mus
all travel expenses, as this is purely private litigation and witness’ appearance must be at no expense td Batemite
See id.516.48(c).

Finally, if Captain Selby does appear as a witness, she may only give factual testimony. She may nos$ testify a
opinion or expert witness.This limitation is based on Department of Defense and Army policy that ygemehsttlits
Government employees from appearing as expert witnesses in private litigg#end.97.6(e), 516.42.

Our sole concern in this matter is to protect the interests of the United States Army; the Army will not blogkoacces
witnesses or documents to which you are lawfully entitled. So that the Army can adequately protect its interests in this
matter, | request that you respond to this letter by 27 April 1993. If you have any questions, please call CPT IEor a
882-4500.

Sincerely,

(Signature)

ROBERT V. JACKANSI
MAJOR, JA
Chief, Administrative Law

Copy Furnished:
Litigation Division

Figure 7-1. Sample "Touhy" Compliance Letter
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DEPARTMENT OF THE ARMY
OFFICE OF THE STAFF JUDGE ADVOCATE
FORT SMITH, NORTH DAKOTA 84165
15 April 1993

Mr. T. Hudson Taylor
Attorney At Law

105 Hay Street
Whynot, ND 84167

Dear Mr. Taylor:

This letter responds to your request to interview and depose Captain Buzz Sawyer as a
witnes s in Morganv.Jones. Subjecttothefollowingconditions,yourrequestisapproved.

This grant of authority is limited to factual testimony only. Captain Sawyer may not
testifyasanexpertwitness. Thislimitationisbasedon Armypolicy prohibitin g Govern-
mt  embes fon apmg as ey WS in pe | din S 2 @R
516.42. Captain Sawyer may not provide official information that is classified, privi-
leged, or otherwise protected from public disclosure.

The decision whether to testify in private litigation is within the discretion of the
prospective witness. This authorization is also subject to the approval of the witness’
supervisors to be absent during the period involved. Finally, because this is private
litigation, thewitness’ participationmustbeatnoexpensetothe United States. See 32
CFR516.48.

If you have any questions, please call CPT Taylor at 919-882-4500.
Sincerely,
(Signature)
ROBERT V. JACKANSI

MAJOR, JA
Chief, Administrative Law

Copy Furnished:
Litigation Division

Figure 7-2. Sample Fact Witness Approval Letter

DEPARTMENT OF THE ARMY
OFFICE OF THE STAFF JUDGE ADVOCATE
FORT SMITH, NORTH DAKOTA 84165
15 April 1993

Mr. T. Hudson Taylor
Attorney At Law

105 Hay Street
Whynot, ND 84167

Dear Mr. Taylor:

Figure 7-3. Sample Expert Witness Denial Letter
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ThisrespondstoyourrequestforMr.CharlesMontrosetoappearasanexpertwitnessin
private litigation: Smithersv. ABC Video. Forthefollowingreasons, the requestisde-
nied.

ArmyRegulation27-40forbids Army personnelfrom providing experttestimonyinprivate
litigation, with or without compensation, except under the most extraordinary circum-
stances. See32CFR97.6(e),516.42. Severalreasons supportthe exercise of strictcon-
trol over such witness appearances.

The Army policy is one of strict impartiality in litigation in which the Army is no t
named party, areal party in interest, or in which the Army does not have a significant
interest. When a witness with an official connection with the Army testifies, a natural

tendency exists to assume that the testimony represents the official view of the Army,
despite express disclaimers to the contrary.

The Army is also interested in preventing the unnecessary loss of the services of its
personnel in connection with matters unrelated to their official responsibilities. If
Army personnel testify as expertwitnessesin private litigation, their official duties
areinvariablydisrupted, oftenatthe expense ofthe Army’s missionandthe Federaltax-
payer.

Finally, the Armyis concerned aboutthe potential for conflict ofinterestinherentin
the unrestricted appearance of its personnel as expert witnesses on behalf of parties
otherthanthe United States. Eventheappearanceofsuchconflictsofinteres t seriously
undermines the public trust and confidence in the integrity of our Government.

This case doesnotpresentthe extraordinary circumstances necessarytojustify there-
guested witness’ expert testimony. You have demonstrated no exceptional need or unique

circumstance s that woul d warran t (hi s or her) appearance . The exper t testimon Yy desire d can
besecuredfromnon-Armysources.Consequently,weareunabletograntyouanexceptio n to

the Army’s policy.
Ifyou have any questions, please call me or CPT Taylor at 919-882-4500.
Sincerely,

(Signature)

ROBERT V. JACKANSI
MAJOR, JA
Chief, Administrative Law

Figure 7-3. Sample Expert Witness Denial Letter - Continued

a
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DEPARTMENT OF THE ARMY
OFFICE OF THE STAFF JUDGE ADVOCATE
FORT SMITH, NORTH DAKOTA 84165
15 April 1993

Mr. T. Hudson Taylor
Attorney At Law

105 Hay Street
Whynot, ND 84167

Dear Mr. Taylor:

ThisrespondstoyourrequesttodeposeDr.(MAJ)J.McDonald, FortSmithMedical Treat-
mentFacility. Pursuantto32CFR516.33-516.49,youmaydeposehimsubjecttothefollow-
ing conditions:

He may testify as to his treatment of his patient, Sergeant Rock, as to related laboratory

testshemayhave conducted, orotheractionshetookintheregularcourse ofhisduties.

Hemustlimithistestimonytofactualmatterssuchashisobservationsofthepatientor
other operative facts, the treatment prescribed or corrective action taken, course of
recovery or steps required for treatment of injuries suffered, or contemplated future
treatment.

His testimony may not extend to hypothetical questions or to a prognosis. He may not
testifyasan"expert." Thislimitationisbased on Departmentof Defense and Army policy
prohibitingpresentorformermilitarypersonneland Armycivilianemployeesfromprovid-
ingopinionorexperttestimonyconcerningofficialinformation, subjects, oractivities
in private litigation. See 32CFR97.6(e), 516.42.

The witnesses may not provide official information that is classified, privileged, or
otherwise  protected from public disclosure. To protect the Army’s interests, CPT Taylor
another Army attorney will be present during the depositions.

To overcome restrictions imposed by the Privacy Act, 5 USC 552a, Dr. McDonald may not
discuss matters derived from the patient’s medical records absent the patient’s written
consentoracourtordersignedbyajudge. Asubpoenaissuedbysomeoneotherthanajudge
or magistrate is insufficient. See Doe v. DiGenova, 779 F.2d 74 (D.C. Cir. 1985); Stiles
Atlanta GasLight Co., 453 F. Supp. 798 (N.D. Ga. 1978).

The decision whether to testify in private litigation is within the discretion of the
witness, subject to the approval of his supervisors to be absent during the period in-
volved.

Finally, becausethisis private litigation, the withesses’ participationmustbe atno
expense to the United States. See 32 CFR 516.48.

If you have any questions, please call me or CPT Taylor at 919-882-4500.
Sincerely,

(Signature)

ROBERT V. JACKANSI
MAJOR, JA
Chief, Administrative Law

Copy Furnished:
Litigation Division

Figure 7-4. Sample of Doctor Approval Letter
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Chapter 8 of a contractor or individual normally should be initiated within 30

Remedies in Procurement Fraud and Corruption days of indictment or conviction.
(6) Coordinating, as appropriate, with other DOD components
8-1. Purpose affected by a significant fraud or corruption case being monitored

This chapter delineates the policies, procedures, and responsibilitiegy the Army.
for reporting and resolving allegations of procurement fraud or ir- (7) Developing, with the responsible DOD investigative organiza-
regularities (PFI) within DA. It implements DOD Directive 7050.5. tion, Procurement Fraud Coordinators and Advisers, and other in-

(See appendix D.) volved agencies, a specific comprehensive remedies plan for each
o significant fraud or corruption case.
8-2. Policies (8) In the case of ongoing criminal investigations, coordinate

a. Procurement fraud and irregularities will be addressegdmedies through, or with the prior knowledge of, the DOD criminal
promptly and thoroughly whenever encountered. Reports will be jnyestigative organization responsible for the case.
initiated in a timely manner and will be supplemented as(9) |n significant fraud or corruption cases, identifying and
appropriate. documenting any known adverse impact on a DOD mission, and
b. Investigations will be monitored to see that interim corrective including the information in any remedies plan.
action is taken and that final action is taken as expeditiously as (10) Providing the appropriate DOD criminal investigative organ-
possible. ization with information concerning final remedies as a result of an
c. This regulation establishes the Procurement Fraud Division investigation by that organization.
(PFD), U.S. Army Legal Services Agency, as the single centralized (11) Receiving notifications from criminal investigative agencies
organization within the Army to coordinate and monitor criminal, concerning substituted, defective, and counterfeit hardware in which
civil, contractual, and administrative remedies in significant cases ofa serious hazard to health, safety or operational readiness is indi-
fraud or corruption relating to Army procurement. cated; ensuring that appropriate safety, procurement and program
d. The key elements of the Army’s procurement fraud program officials are informed per enclosure 3 of DOD Directive 7050.5.
follow: centralized policy making and program direction; fraud rem- PFD will specifically ensure that contract reviews (DD Form 350
edies coordination; decentralized responsibility for operational mat- (Individual Contracting Action Report) and adverse impact state-
ters, such as reporting and remedial action; continuous casmts (see para 8¢@)) are prepared, and that such information is
monitorship by PFD from the initial report until final disposition; used to determine if further inquiry is warranted to prevent reoccur-
and, command-wide fraud awareness training. rence and to detect other possible fraud. Impact statements will not
e. Remedies for PFI will be pursued in a timely manner and be released to prosecutive agencies until reviewed by PFD. When
properly coordinated with other agencies. Every effort will be made appropriate, PFD will coordinate with other DOD agencies to estab-
to support criminal investigation and prosecution of frauduldigh a lead agency for victim impact statements in multi-DOD

activity. agency cases. . . .
f. A specific remedies plan will be formulated for each signifi- ~ b. The Commanding General, USACIDC, will take the following
cant case of fraud or corruption involving procurement. actions:

g. Coordination on the status and disposition of cases will be (1) Notify PFD of any investigations involving fraud or corrup-
maintained between PFD, OTJAG, PFI Coordinators at MACOMs, tion related to procurement activities. o _
and Procurement Fraud Advisers (PFA) at subordinate commands. (2) Notify other DOD component criminal investigative organiza-
Coordination of procurement and personnel actions will be accom-tions when investigations involving fraud or corruption affect that
plished with investigative agencies as required by those agenciescomponent. This includes evidence of fraud by a contractor, sub-
h. Training which relates to fraud and corruption in the procure- contractor, or employee of either, on current or past contracts with,

ment process is a significant element of this program. or affecting, that component. _ ) o
(3) Notify the Defense Investigative Service of any investigations
8-3. Duties and Procedures that develop evidence that affects DOD cleared industrial facilities

a. TJAG has overall responsibility for the coordination of reme- Or personnel._ o o
dies in procurement fraud and corruption within the Army. This  (4) Determine the effect on any ongoing investigations or prose-
responsibility has been delegated to PFD. Functions of PFD will cutions of any criminal, civil, contractual, or administrative actions
include the following: being considered by a centralized organization and advise of any

(1) Serving as the single centralized organization in the Army to adverse impact. ) ] _
monitor the status of, and ensure the coordination of, criminal, civil, (5) Promptly provide commanders, contracting officers, Procure-
contractual, and administrative remedies for each significant case ofment Fraud Advisers, and suspension and debarment authorities,
fraud or corruption. when needed to allow consideration of applicable remedies, any

(2) Receiving reports of procurement fraud and corruption from court records, documents, or other evidence of fraud or corruption
any source including, but not limited to the following: DOD crimi- from ongoing or completed criminal investigations. In cases of in-
nal investigative organizations; audit agencies; contracting officers; dictment or conviction of a contractor or individual, the information
inspectors general of the executive branch; correspondence from thdill be provided in time for initiation, if appropriate, of suspension
public; and, commanders. This provision does not repeal any otheir debarment action within 30 days of the indictment or conviction.
reporting requirement, but establishes PFD as a recipient of PFI (6) Provide prosecutive authorities and centralized organizations
information at the earliest possible time. with timely information on the adverse impact on a DOD mission of

(3) Establishing a monitoring system within OTJAG for all cases fraud or corruption that relates to DOD procurement activities. This
of fraud and corruption that relate to Army procurement. information will be obtained from individuals such as the head of

(4) Discussing regularly with the U.S. Army Criminal Investiga- the contracting agency, appropriate commanders, and staff agencies.
tion Command (USACIDC) or the assigned DOD criminal inves- Some examples of adverse impact on a DOD mission are endanger-
tigative organization the current status of significant fraud g}ent of personnel or property, monetary loss, compromise of the

corruption cases and their coordination with prosecutive authorities.procurer.nent process, or.reduct|on or loss of mission readiness.
(5) Ensuring that all criminal, civil, contractual, and administra- (7) Discuss regularly with Procurement Fraud Advisers the status

tive remedies are considered in each significant fraud or corruptionOf significant investigations of fraud or corruption and their coor-

case and that timelv and apolicable remedies are undertaken bdination with prosecutive authorities and provide documents and
Y PP . ¥eports resulting from the investigations.
commanders, contracting officers, and suspension and debarment c. Commanders of service schools conducting procurement or

authorities. For example, consideration of suspension or debarmenbrocurement-related training (such as The Judge Advocate General's
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School, the U.S. Military Police School, and the U.S. Army Logis- should be processed through the local PFA whenever possible. Re-
tics Management Center) will ensure that— quests for Federal investigators will be processed through the sup-
(1) All procurement and procurement-related training includes a porting USACIDC and the PFA will be notified. When the conduct

period of instruction on fraud and corruption in the procurement of criminal investigations and prosecutions conflict with the prog-

process. The length of the period of instruction will be appropriate ress of procurements, reasonable deference will be given to criminal

to the duration and nature of the training. investigators and prosecutors whenever possible. Any serious con-
(2) Training materials are developed to support that training. flict that cannot be resolved at a local level will be reported immedi-
(3) Training materials developed will be sent to MACOM PFI ately to the PFI Coordinator or PFD for action.

Coordinators. e. PFI Coordinators and PFAs may request access to information
d. MACOM commanders and heads of contracting activities will obtained during criminal investigations that is not protected by Fed.
ensure that— R. Crim. P. 6(e) and use this information to assist them in taking

(1) Substantial indications of fraud or corruption relating t@ppropriate administrative, contractual, and civil remedies. Requests
Army contracts or Army administered contracts are reportéef this information should be made directly to the appropriate
promptly to the supporting USACIDC element and the Procurement Federal investigative agency. The investigative organization may

Fraud Division. withhold requested information if release would compromise an
(2) Information provided includes reports by contracting officers investigation. Difficulties in obtaining information that cannot be
under DFARS 9.406-3. resolved locally will be referred to PFD for appropriate action.
f. USACIDC will notify, in writing, local PFAs as well as PFD

8—4. Procurement fraud and irregularities programs at within 30 days, of initiation of a significant investigation of fraud or

MACOMs corruption related to Army procurement activities. Such notification

a. Command counsel and SJAs at MACOMs will develop a pro- will include the following:
gram and appoint an attorney as PFI Coordinator for their com- (1) Case title.
mand. Chief counsel and SJAs at commands with procuremen@) USACIDC Report of Investigation number.
advisory responsibility will appoint an attorney as a Procurement (3) Responsible investigative agency or agencies.
Eraud Adviser (PFA) to manage the PFI program at their installa-  (4) Office of primary responsibility.
tions as well. (5) Date opened.

b. Provision may be made for activities not having sufficient (6) Summary of facts.
attorney assets to obtain assistance from nearby installations that (7) Suspected offense.

have a PFA. _ _ _ g. The transmission of the informationfiabove may be delayed

c. Reports and recommendations will be transmitted throughthe Commanding General, USACIDC, or the head of another
command channels to the PFI coordinator for the affected MACOM. pOD criminal investigation organization determines the transmis-

d. Command counsel, chief counsel, and SJAs will exercise su-sjon would compromise the success of any case or its prosecution.
pervisory authority to ensure effective operation of the fraud pro- The prosecutive authorities dealing with the case will be consulted,
gram and coordination of remedies within their organizations. when appropriate, in making such determinations.

e. The MACOM PFI Coordinator will have overall responsibility ~ h. USACIDC will obtain the following information at the earliest
for the design and implementation of the MACOM'’s procurement possible point in an investigation of fraud or corruption that relates

fraud program. ] . ] . _ to DOD procurement activities, whenever possible without reliance
f. PFAs and PFI Coordinators will coordinate with the appropri- on grand jury subpoenas:

ate local CID or Defense Criminal Investigative Service (DCIS) (1) The individuals suspected to be responsible.
activity to assure the prompt notification and coordination of all  (2) The suspected firm's organizational structure.
Procurement Fraud cases. (3) The firm's financial and contract history.

(4) The firm’'s organizational documents and records.
(5) Statements of witnesses.

(6) Monetary loss to the Government.

8-5. Reporting requirements
a. Typical fraud indicators during the procurement cycle are lis-
ted in figure 8-1. The mere presence of one or more of these . . o . . .
indicators does not, by itself, require reporting under paragboaph to (;)FI(D) tgtrar()rﬁg\r/acng 'rr:ifg;r:ta%ongQ'esnt'P;ﬁ;?g t|grn ;\r']':lzgﬁ Oﬁrowded
below. Reports should be submitted if there is a reasonable suspi-~. . cogniz: o 9 C
i. PFD will provide written notification to the Defense Investiga-

cion of procurement fraud or irregularity or the procuring agency .. ° . : .
refers the matter for investigation. tive Service of all suspension or debarment actions taken by the

b. “Procurement Flash Reports” will be transmitted by FAXA‘rmy'
directly to PFD whenever a PFI Coordinator or PFA receives noticég_g pED and HQ, USACIDC coordination
of a PFI involving the Army. To facilitate filing, a separate sheet pgp ang HQ, USACIDC will coordinate as follows:
should be used for each case reported. These reports will provide a 5 piscuss the status of significant procurement fraud or corrup-

succinct summary of the following available information: tion investigations being conducted by USACIDC and possible rem-
(1) Name and address of contractor. edies. These discussions should take place on a regular basis.
(2) Known subsidiaries of parent firms. b. Discuss the coordination of possible criminal, civil, contractu-
(3) Contracts involved in potential fraud. al, or administrative remedies with prosecutive authorities.
(4) Nature of potential fraud. c. PFD will maintain liaison with other DOD centralized organi-
(5) Summary of pertinent facts. zations and will coordinate remedies with those centralized organi-
(6) Possible damages. zations affected by a significant investigation of fraud or corruption
(7) Investigative agencies involved. that relates to DOD procurement activities.

(8) Local PFAs (name and phone numbers). Any of the above d. Ascertain the effect on any ongoing investigation of the initia-
categories that cannot be completed will be annotated as “unknownijon of civil, contractual, or administrative remedies as follows:
at present.” (1) PFD will maintain liaison with USACIDC and other DOD

c. When a report is required by DFARS, or is requested by PFD, criminal investigative organizations in order to determine the advis-
the provisions of DFARS 9.406-3 will be followed. DFARSapility of initiating any civil, contractual, or administrative actions.
9.406-3 provides the basic content and format for PFI reports. (2) USACIDC will advise PFD of any adverse effect on an inves-

d. All personnel will cooperate to ensure that investigations and tigation or prosecution by the initiation of civil, contractual, or
prosecutions of procurement fraud are completed in a timely andadministrative actions.
thorough manner. Requests for assistance from Federal prosecutors
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8-7. Coordination with DOJ (3) Sherman Act, 15 USC 1-7.
a. PFD will establish and maintain liaison with DOJ and the  (4) Racketeer Influenced and Corrupt Organizations Act, 18 USC
Defense Procurement Fraud Unit on significant fraud and corruption1961-1968.

cases to accomplish the following: (5) Common law fraud.

(1) Monitor criminal prosecutions. (6) Unjust enrichment.

(2) Initiate litigation for civil recovery. (7) Constructive trust.

(3) Coordinate administrative or contractual actions while crimi-  (8) Cases where contracts have been procured in violation of the
nal or civil proceedings are pending. conflict of interest statute, 18 USC 218. ($&&R Engineering Co.

(4) Coordinate settlement agreements or proposed settlements of. United States16 F.2d 469 (Ct. Cl. 1980).)
criminal, civil, and administrative actions. c. When civil recovery appears possible, PFD should be con-

(5) Respond to DOJ requests for information and assistance. Ssulted to determine if a litigation report is necessary. If requested by
b. In cases where there is an ongoing criminal investigation, PFD, the report should summarize the available evidence and appli-
coordination with DOJ by any member of the Army normally will cable theories of recovery and be prepared under paragraph 3-9 of
be accomplished by or through USACIDC or the cognizant DOD this regulation. To avoid unnecessary duplication of effort, recovery
criminal investigative organization, or with the investigative organi- reports may include and make liberal references to other reports
zation’s advance knowledge. This does not apply to the routinePreviously prepared on a given case such as the DFARS 9.406-3
exchange of information between Government attorneys in figQort. _ _ ) o
course of civil litigation or the routine referral of cases to DOJ for  d. The MACOM PFI coordinator and PFA will monitor all civil
civil recovery. fraud recovery efforts throughout the command and will provide
c. Initial contact by any attorney associated with the U.S. Army tr_ai_ning and technical assista_nce as required. Status reports of all
with a U.S. Attorney’s office or DOJ, whether initiated by the Army Civil fraud recovery efforts will be provided through channels as
attorney or not, will be reported to PFD. Activity after the initial fequired by PFD.
contact will be reported to PFD only when the Army attorney feels _10. Administrative and contractual actions
there has been a significant event in the case. If the Army attorne a The following remedial options should be considered in re-
is not a PFI Coordinator or a PFA, the matter should be referred toS ohse to confirmed fraudulent activity:
one of these two attorneys as soon as possible. Routine exchange:?(l) Contractual '
between Army attorneys and U.S. Attorney’s offices or DOJ do not (a) Termination of contract for default.

need to be brought to the attention of PFD. (b) Nonaward of contract based upon a finding of contractor
nonresponsibility. (If this appears to be a valid option, a DFARS
9.406-3 report must be prepared where contractor nonresponsibility

8-8. Comprehensive remedies plan
a. A specific, comprehensive remedies plan will be developed in . !
each significant investigation involving fraud or corruption that re- 'S based on _Iack of integrity).
lates to Army procurement activities. When possible, these plans (C) Rescission of contract.
should be forwarded with the DFARS 9.406-3 reports. In no case, (d) Revocation of acceptance.
however, should the report be delayed an appreciable time pending E?)) VL\J/istﬁh?)fl d(i:r?gnt[)?cpt)avy\//er:lr;?\rtlgetz contractor. In the case of with
gcilgpletlon of the plan. The format for a remedies plan is at figure holding pursuant to DFARS 32.173, the Chief, PFD, is the Army
b. The plan will be developed initially by the PFA with the Remedy Coordinating Official.
participation of the appropriate criminal investigators and other rele- (9) Offset of payments due to contractor from other contracts.
vant personnel such as the contracting officer. In significant cases () Revocation of facility security clearances.
the PFA should also coordinate a remedies plan early with PFD. () Increased level of quality assurance.
Defective product/product substitution remedies plans must comply () Refusal to accept nonconforming goods.
with the requirements of appendix D of this regulation. (k) Denial of claims submitted by contractors.
c. A comprehensive remedies plan will include at a minimum the () Removal of contract from automated solicitation or payment
following information and considerations: system. .
(1) Summary of allegations and investigative results. (2) égmlnlstr_atlve.t tina f d d
(2) Statement of any adverse impact on a DOD mission. DOD gsg Re;no%/eallr:)rcﬁgarsi? 'E?neﬁ:nlsf ?Sr:)ve?;?ﬁgn?re;sonnel
investigative organizations, commanders, or procurement officials (c) Review of contractgadministration and oa r%ent confrols
will also provide this information to prosecutive authorities to en- d) R fi f t of tracti fFf) y :
hance prosecution of offenses or to prepare a victim impact state- (d) Revocation of warrant of contracting officer.
ment pursuant to Fed. R. Crim. P. 32(c)(2). (€) Suspension of contractor.

(3) The impact upon combat readiness and safety. g) Ilr?e(?:sr;nses\thiocfhcgpetracetr?(ri.in review or action by DOJ, PFAs
(4) Consideration of each criminal, civil, contractual, and admin- : p 9 y !

istrative remedy available, and documentation of those remediesShOUICI coordinate with the DOJ attorney handling the case prior to
8 Yy ' initiating any contractual or administrative remedy. In the case of
either planned, in progress, or completed.

5) Restricti h it of di h di ongoing criminal investigations, this coordination will be accom-
. (5) estrictions on the pursuit of any remedies such as gran Juryplished through the appropriate DOD criminal investigation
information or possible compromise of the investigation.

: ) . : organization.
d. When PFD receives remedies plans, PFD will coordinate them 9
with the headquarters of the appropriate DOD criminal investigative 8—11. Overseas cases of fraud or corruption

organization involved. a. Commanders of overseas major commands will establish pro-
e. Testing necessary to support the investigation and remediescedures, similar to this regulation and consistent with the DFARS,
plan should comply with figure 8-3. and regulations and directives of their respective unified commands,
for reporting and coordination of available remedies in overseas

8-9. Litigation reports in civil recovery cases procurement fraud and corruption cases involving foreign firms and

a. PFAs will evaluate all substantiated PFI cases to determineindividuals. Overseas major commands will also maintain liaison

whether it is appropriate to recommend civil recovery proceedings.with PFD and provide periodic reports of remedies coordination
b. Recovery should be considered under both statutory and com—esylts.

mon law theories, including but not limited to the following: b. Overseas suspension and debarment actions are governed by
(1) False Claims Act, 31 USC 3729. DFARS 9.403. The names of all firms and individuals suspended or
(2) Anti-Kickback Act, 41 USC 51. debarred will be forwarded expeditiously to PFD for inclusion on
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the List of Parties Excluded From Federal Procurement or Non-the Investigatig Official in a timely manner Additionally,

procurement Programs. USACIDC will forward current information regarding the status of
c. Overseas cases of fraud or corruption related to the procureremedies pending or concluded. USACIDC may obtain remedies

ment process that involve U.S. firms or U.S. citizens may be re-information by coordinating with PFD and the cognizant command.

ferred to PFD for coordination of remedies under this regulation. § |, pay and entitlement or transportation operation fraud cases,
8-12. Program Fraud Civil Remedies Act (PFCRA) USACIDC will coordinate with the Office of the Secretary of the

a. PFCRA was enacted on 21 October 1986 (Public Law 99_509)Army, Financial Manag.ement, Review and Oversight Directorate
and implemented by DOD on 30 August 1988 (DOD Directive (SAFM-RO0), to determine the status of any pending or proposed
5505.5). (See appendix E.) action under the Debt Collection Act. This information, in addition

b. PFCRA expands the capability of the Government to deter and!® Information obtained under paragraph &-&bove, will be for-
recover losses from false, fictitious, or fraudulent claims and state-Warded with appropriate cases to the Investigating Official.
ments. It is also applicable to program fraud and provides an admin- g. In those cases where the Investigating Official has submitted a
istrative remedy in addition to those otherwise available to the Army report to the Army Reviewing Official for action under PFCRA,
in procurement fraud or pay and entitlements fraud cases. PFD will, at the direction of the Reviewing Official, prepare all

c. As part of the Army implementation, the Secretary of the legal memoranda as necessary to transmit the Reviewing Official's
Army’s duties and responsibilities under PFCRA as Authority Head intention to issue a complaint. As part of this responsibility, PFD
are delegated to the Army General Counsel. The Chief, Intellectualwill do the following: coordinate with the affected command or
Property Law Division, is the Army’s Reviewing Official within the  agency to ensure that all appropriate remedies have been considered;
meaning of PFCRA. Army implementation also requires DA t0o evaluate the overall potential benefits to the Army; and ensure that
follow the policies and procedures prescribed in enclosure 2 of action under PFCRA is not duplicative of other remedies already

DOD Directive 5505.5. (See appendix E.) o ~ taken. In order to fully supplement the Reviewing Official’s file,
d. The DOD Inspector General (IG) is the Investigating Official pED may request a litigation report.

within DOD. The duties of this position will be performed by the
Assistant IG For Investigations. This individual is vested with the

authority to investigate all allegations of liability under PFCRA. E;\;)?Mgr)n:gﬁi? f&?]gerlvlllqlletan%litz:aftfrgng%?g%iirr?g?«(::eortri]oﬂatgdthe
That authority includes the power to task subordinate investigative Y, y P P

agencies to review and report on allegations that are subject AR ard al case involvirg pay ard entlt_lemelst fraud with .

PFCRA. If the Investigative Official concludes that an action under SAFM-RO, for comments and recommendations. These matters will

PFCRA is warranted in an Army case, the official will submit a be forwarded with the case file to the Reviewing Official.

report containing the findings and conclusions of such investigation . If the Attorney General approves the issuance of a complaint,

through PFD to the Army Reviewing Official. PFD, at the direction of the Army Reviewing Official, shall prepare
e. Pursuant to DOD IG guidance, USACIDC will forward appro- the complaint and all necessary memoranda as required. PFD shall

priate cases that appear to qualify for resolution under PFCRA toalso designate attorneys to represent the Authority in hearings under

PFCRA.

h. PFD will coordinate all cases involving transportation opera-

1. During the identification of the Government's need for goods or services.

a. Need determinations for items currently scheduled for disposal or reprocurement, or which have prede-
termined reorder levels.

b. Excessive purchase of “expendables” such as drugs or auto parts.

c. Inadequate or vague need assessment.

d. Frequent changes in the need assessment or determination.

e. Mandatory stock levels and inventory requirements appear excessive.

f. Iltems appear to be declared excess unnecessarily or sold as surplus, while same items are being
reprocured.

g. It appears that an item or service is being purchased more as a result of aggressive marketing efforts
rather than in response to a valid requirement.

h. Need determination appears to be tailored unnecessarily in ways that can only be met by certain
contractors.

i Items and services are continually obtained from the same source due to an unwarranted lack of effort to

develop second sources.

2. During the development of the statements of work and specifications.
a. Statements of work and specifications appear to be written intentionally to fit the products or capabilities
of a single contractor.

b. Statements of work, specifications, or sole source justifications developed by or in consultation with a
preferred contractor.
c. Information concerning requirements and pending contracts is released only to preferred contractors.

Figure 8-1. Procurement Fraud Indicators
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d. Allowing companies and industry personnel who participated in the preparation of bid packages to
perform on subsequent contracts in either a prime or subcontractor capacity.

e. Release of information by firms or personnel participating in design or engineering to companies compet-
ing for prime contract.

f. Prequalification standards or specifications appear designed to exclude otherwise qualified contractors or
their products.

g. Requirements appear split up to allow for rotating bids, giving each contractor his or her “fair share.”

h. Requirements appear split up to meet small purchase requirements (that is, $25,000) or to avoid higher
levels of approval that would be otherwise required.

I Bid specifications or statement of work appear inconsistent with the items described in the general
requirements.
J. Specifications appear so vague that reasonable comparisons of estimate would be difficult.

k. Specifications appear inconsistent with previous procurements of similar items of services.

3. During the presolicitation phase.
a. Sole source justifications appear unnecessary or poorly supported.
b. Statements justifying sole source or negotiated procurements appear inadequate or incredible.
C. Solicitation documents appear to contain unnecessary requirements which tend to restrict competition.
d. Contractors or their representatives appear to have received advance information related to the proposed
procurement on a preferential basis

4. During the solicitation phase.

a. Procurement appears to be processed so as to exclude or impede certain contractors.

b. The time for submission of bids appears to be limited unnecessarily so that only those with advance
information have adequate time to prepare bids or proposals.

C. It appears that information concerning the procurement has been revealed only to certain contractors,
without being revealed to all prospective competitors.

d. Bidders conferences are conducted in a way that apparently invites bid rigging, price fixing, or other

improper collusion between contractors.
e. There is an apparent intentional failure to publish notice of the solicitation fairly.

f. Solicitation appears vague as to the details such as time, place, and manner of submitting acceptable
bids.

g. There is evidence of improper communications or social contact between contractors and Government
personnel.

h. Controls over the number and destination of bid packages sent to interested bidders appear inadequate.

i Indications that Government personnel or their families may own stock or have some other financial
interest in either a contractor or subcontractor.

J. Indications that Government personnel are discussing possible employment for themselves or a family

member with a contractor or subcontractor or indications that a proposal for future employment from a contractor
or subcontractor to a Government employee or his or her family members has not been rejected firmly.

k. Indications that any contractor has received special assistance in preparation of his or her bid or
proposal.
1. It appears that a contractor is given an expressed or implied reference to a specific subcontractor.

m. Failure to amend solicitation to reflect necessary changes or modifications.

5. During the submission of bids and proposals.
a Improper acceptance of a late bid.
b. Documents, such as receipts, appear falsified to obtain acceptance of a late bid.
c Improperly attempting to change a bid after other bidders prices are known.
d. Indications that mistakes have been planted deliberately in a bid to support correction after bid opening.
e Withdrawal by a low bidder who may later become a subcontractor to a higher bidder who gets the
contract.
f. Apparent collusion or bid rigging among the bidders.
g. Bidders apparently revealing their prices to each other.
h Required contractor certifications appear falsified.
i Information concerning contractor’s qualifications, finances, and capabilities appears falsified.

6. During the evaluation of bids and propoosals.

Deliberately losing or discarding bids of certain contractors.
Improperly disqualifying the bids or proposals of certain contractors.
Accepting apparently nonresponsive bids from preferred contractors.

SIS

Figure 8-1. Procurement Fraud Indicators—Continued
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d. Unusual or unnecessary contacts between government personnel and contractors during solicitation,
evaluation, and negotiation.

e. Any apparently unauthorized release of procurement information to a contractor or to non-government
personnel.

f. Any apparent favoritism in the evaluation of the bid or proposal of a particular contractor.

g. Apparent bias in the evaluation criteria or in the attitude or actions of the members of the evaluation
panel.

7. During contract formation and administration. (For more details on these subjects see DA Pam 27-153,
para 23-5.)

a. Defective pricing by the contractor usually associated with submitting false cost and pricing data under
the Truth in Negotiation Act.

b. Cost/Labor mischarging.

C. Product substitution.

d. Progress payment fraud.

Figure 8-1. Procurement Fraud Indicators - Continued
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(Date of Plan)
Section | (Administrative Data):

Subject of allegation.
Principal investigative agency.
Investigative agency file number.
Subject’s location.
Location where offense took place.
Responsible action commander.
Responsible MACOM.
Contract administrative data (if applicable):
1. Contract number.
2.  Type of contract.
3. Dollar amount of contract.
4 Period of contract.

ToTmooO®y

| Principal case agent (name and telephone number).

J Civilian prosecutor (if applicable) (name, address, and telephone number).
K. Is Grand Jury investigating this matter? If so, where is Grand Jury located?
L Audit agency involved (if applicable).

(Name and telephone number of principal auditor.)

M. Suspense date for update of this plan.

Section |l (Summary of Allegations and Investigative Results to Date):

(Provide sufficient detail for reviewers of the plan to evaluate the appropriateness of the planned remedies. If
information is “close-hold” or if grand jury secrecy applies, so state.)

Section Il (Adverse Impact Statement):

(Describe any adverse impact on the DA/DOD mission. Adverse impact is described in DOD Directive 7050.5,
paragraph E.1.g. ldentify impact as actual or potential. Describe the impact in terms of monetary loss, endanger-
ment to personnel or property, mission readiness, etc. This information should be considered in formulating your
remedies as described below and provided to prosecutors for their use in prosecution of the offenses.)

Section IV (Remedies Taken and/or Being Pursued):

A. Criminal Sanctions. (As a minimum, address the following: Are criminal sanctions appropriate? If so,
which ones? If not, why not? Has the local U.S. Attorney or other civilian prosecutor been notified and briefed?
What actions have been taken or are intended? If and when action is complete, describe action and final results
of the action. Other pertinent comments should be included.)

B. Civil Remedies. (As a minimum address the following: Which civil remedies are appropriate? Has the
local U.S. Attorney or other civilian prosecutor been notified and briefed? How, when, where, and by whom are
the appropriate civil remedies implemented? If and when action is completed, describe action and final results.
Other pertinent comments should be included.)

C. Contractual/Administrative Remedies. (As a minimum, address the following: Are contractual and ad-
ministrative remedies appropriate? If so, which ones? If not, Why? If contractual or administrative remedies are
considered appropriate, describe how, when, and by whom the remedies are implemented. If and when action is
completed, describe action and results of the action. Other pertinent comments should be included.)

D. Restrictions on Remedies Action. (Comment as to why obvious remedies are not being pursued. For
example, the U.S. Attorney requests that the suspension action be held in abeyance pending criminal action.)

Section V (Miscellaneous Comments/Information):

Section VI (Remedies Plan Participants):

Figure 8-2. Guide for Preparing Remedies Plan
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(Record the name, grade, organization, and telephone number of all Remedies Plan participants.)

Section VII (MACOM Coordination Comments):

(Record the name, grade, office symbol, and telephone number of all MACOM officials providing coordination
comments; record the date when comments are submitted and append to the Remedies Plan the signed
comments provided.)

MACOM Focal Point:

(Record the name, grade, office symbol, and telephone number of the MACOM focal point.)

Section VI (Coordination/Comments):

(Record the name, grade, organization, office symbol, and telephone number of all officials with whom you have

coordinated the Remedies Plan or who have provided comments on your plan; append any comments provided
to the Remedies Plan.)

Figure 8-2. Guide for Preparing Remedies Plan - Continued

1. Under no circumstances is testing to proceed unless the command has committed sufficient funding to
cover the entire cost of the projected testing.

2. No testing will be initiated unless there has been a written request for the testing to the appropriate
Procurement Fraud Advisor from a criminal investigator or Assistant United States Attorney or Department of
Justice Attorney (AUSA is used in these procedures to indicate either an AUSA or Department of Justice
attorney). If they have not already done so, criminal investigators should be requested to coordinate their testing
requests with the AUSA overseeing the investigation.

3. Barring extraordinary circumstances, only one test will be conducted to support the criminal and civil
recovery efforts of a procurement fraud/irregularity matter. Early coordination with the Civil Division of the
Department of Justice or the local United States Attorney’s Office is necessary to ensure that testing funds are
not wasted.

4. The request for testing should include a clear, concise statement of the purpose of the testing to include a
statement of the allegations made and the contact number(s) involved. Any test plan which requires destructive
testing must be approved by the AUSA.

5. No testing will be initiated unless a test plan has been developed which states the following:
a. The contract number(s) involved.
b. The National Stock Number (NSN) of the item to be tested.
c. The purpose of the testing.
d. The alleged defect or the contractual requirement violated.
e. The CID report of investigation (ROI) number or the DCIS case number.
f. Cost of the test (a cost proposal should be an attachment to the test plan).
g. Where the test will be conducted.
h. How the test will be conducted.
i. The name and telephone number of the test team leader.
J. The names of all test team members.
k. The approximate dates of the testing.
I The date that completion of the test is required.
m. A clear statement of the desired product (that is, test report, raw data, analysis of results, and evaluation

of test results).
n. The PRON to fund the testing.
o. A retention plan.

6. The test plan shall be coordinated with the concurrence received in advance from the appropriate person-
nel in the Procurement Directorate, Product Assurance and Test Directorate, the Procurement Fraud Advisor, and

Figure 8-3. Guide for Testing Defective Items Under Criminal or Civil Investigation
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the investigator/AUSA requesting the test. No testing will be initiated until the criminal investigator/AUSA who
requested the testing has approved the test plan.

7. If the items tested are to be retained as evidence, the criminal investigator should arrange for retention of
the evidence. While the Command will support evidence retention, this is primarily the responsibility of the
criminal investigators. Agents should be advised that putting items in Code L or similar non-use status is
insufficient to protect it from being released to the field. A decision not to retain the tested items as evidence must
have the approval of the AUSA.

8. All items to be tested should be from a statistically valid random sample. The sample should conform with
the inspection requirements of the contract or be in conformance with a random sample specifically developed for
the instant test plan. It is recommended that a statistician be consulted to determine the feasibility of a random
sample specifically created to support the test plan.

9. Results of testing should be available to Command and DA personnel for appropriate contractual and
administrative remedies. Any request for testing results that indicates that dissemination of the testing results will
be limited by Rule 6(e) of the Federal Rules of Criminal Procedure is to be forwarded through the MACOM or
AMC Procurement Fraud Coordinator to PFD prior to the initiation of any testing.

10. Resolution of problems associated with testing requests should be conducted at the local level. In AMC,
the authority to refuse a testing request resides with the Office of Command Counsel. Any disputes that cannot
be resolved at the local level will be forwarded to the AMC or MACOM Procurement Fraud Coordinator for
resolution. This includes disputes regarding funding or, at any time, sensitive issues.

11. Second requests for testing of the same item due to a change in the investigative plan require coordina-
tion by the PFA with the investigator and AUSA overseeing the investigation to determine the deficiencies in the
earlier test. Disputes that cannot be resolved between the AUSA, PFA, and the investigator regarding testing will
be forwarded simultaneously to the MACOM Procurement Fraud Coordinator and PFD for resolution. The
procedures established in paragraphs 5 and 6 apply for second requests for testing with the additional require-
ment that the Assistant United States Attorney must be requested to approve the test plan.

Figure 8-3. Guide for Testing Defective Items Under Criminal or Civil Investigation - Continued

Chapter 9 9-3. Duties

Cooperation with the Office of Special Counsel a. DA General CounselThe DA General Counsel is responsible
for the following:

9—1. Introduction (1) Provide overall guidance on all issues concerning cooperation

This chapter prescribes procedures for cooperation with the OfficeWith OSC, including the investigation of alleged prohibited person-
of Special Counsel (OSC) of the Merit Systems Protection Board N€!_Practices and allegations of improper or illegal conduct.

(MSPB), when OSC s investigating alleged prohibited personnel ,(2) Review for adequacy and legal sufficiency each OSC report
practices or other allegations of improper or illegal conduct within °f investigation that must be reviewed personally by the Secretary

. of the Army.
DA activities. (3) Ensure compliance with the Civil Service Reform Act of

. 1978 by obtaining a suitable investigation of allegations of improper
9-2. Policy or illegal conduct received from OSC. This includes compliance
a. DA policy follows: with time limits for reporting results of the investigation and per-
(1) Civilian personnel actions taken by management officials, sonal review of the report by the Secretary of the Army when
civilian and military, will conform to laws and regulations im- required.
plementing established merit system principles and will be free of (4) Forward to the DOD Inspector General (DODIG) copies of
any prohibited personnel practices. each allegation of improper or illegal conduct referred to DA by
(2) Managemadnofficiak will take vigorows correctie action OsC. ,
when prohibited personnel practices occur. Disciplinary measures (5) Delegate to The Judge Advocate General the authority to act
under AR 690-700, chapter 751, may be initiated after consultationon behalf of the DA General Counsel in all OSC investigations of
and coordination with appropriate civilian personnel office and labor Prohibited personnel practices.
counselor. (6)I Act upon requests for counsel from “accused” or “suspected”
o . . employees.
b. DA aCt'\_/'t'es W"_l cooperate _W't_h OS; bYT b. Chief, Labor and Employment Law OfficEhe Chief, Labor
(1) Promoting merit system principles in civilian employment .4 Employment Law Office, OTJAG (DAJA-LE) is responsible

programs within DA. for—
(2) Investigating and reporting allegations of improper or illegal (1) Act for TJAG as the Senior Management Official in cooperat-
conduct forwarded to the activity by HQDA. ing with OSC As Senio ManagemenOfficial, the Chief,

(3) Facilitating orderly investigations by the OSC of alleged pro- DAJA-LE, through TJAG, will be responsible to the DA General
hibited personnel practices and other matters assigned for investigaCounsel for administration of the policies and procedures contained
tion to the OSC, such as violations of the Whistleblower Protection in this chapter.

Act of 1989, the Freedom of Information Act, or the Hatch Act.  (2) Promptly inform the DA General Counsel of any OSC inves-
tigation and consult with the DA General Counsel on any legal or

policy issue arising from an OSC investigation.
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(3) Serve as the HQDA point of contact in providing assistance the requested witness is not an “accused’or “suspected” individual
to OSC. and the witness asks for assistance of counsel, a DA attorney will be

(4) Act as DA attorney-of-record in administrative matters initi- made available for the limited purpose of consultation regarding the
ated by OSC bhefore the MSPB which arise from an OSC investiga-witness’ rights and obligations. An attorney-client relationship will
tion. As DA attorney-of-record, the Chief, DAJA-LE, will filenot be established. (See glossary, Counsel for Consultation.)
necessary pleadings and make necessary appearances before the(3) The Labor Counselor will arrange for individual counsel for
MSPB to represent DA interests. consultation from local assets. If local assets are not sufficient,

(5) Monitor ongoing OSC investigations within DA. assistance may be requested from other DOD activities in the area

(6) Ensure that appropriate DA personnel are apprised fully of or from DAJA-LE. DA attorneys tasked to consult with one or
their rights, duties, and the nature and basis for an O®f@re witnesses individually will not be tasked to represent the DA
investigation. activity concerned.

(7) Review and prepare recommendations to the DA General (4) The Labor Counselor, as the legal representative of the activi-
Counsel concerning any OSC recommended corrective action redy, is precluded from assisting or representing individual witnesses
ferred to DA. Such review and recommendations will addredsring OSC interviews.
whether disciplinary action should be taken against DA civilian b. “Accused” or “suspected” DA personnel and counsel for rep-
employees or soldiers, and whether the information warrants referralresentation.
to appropriate authorities for corrective and or disciplinary action. (1) If the OSC identifies a DA civilian employee or a soldier as

(8) Seek OSC approval of DA proposed disciplinary actioan “accused” or “suspected” individual, or if the Labor Counselor
against an employee for an alleged prohibited personnel practice oconcludes that an individual is a “suspect,” the Labor Counselor will
other misconduct that is the subject of or related to any OSCinform the individual. The Labor Counselor also will advise the
investigation. individual of the availability of counsel for representation upon

(9) Review and prepare recommendations for the DA Generalapproval by DA General Counsel. (See glossary, Counsel for
Counsel concerning requests for counsel, to include identifyiRgpresentation.)
available DA attorneys to act as individual representatives. Upon (2) If the “suspected” individual desires legal representation by
approval of the DA General Counsel, appoint DA civilian and mili- DA, the individual must request counsel by submitting a written
tary attorneys, to include attorneys from the U.S. Army Materiel request through DAJA-LE to DA General Counsel.(See fig 9-1.)
Command and the U.S. Army Corps of Engineers, to represent (3) During the investigation but prior to DA General Counsel
individual soldiers or employees. approval of the request for counsel, an “accused” or “suspected”

(10) Determine, to the extent practicable, whether an investiga-individual will be provided the assistance of counsel for consultation
tion is being or has been conducted that duplicates, in whole or inin the same manner as any other OSC requested witness. “Accused”
part, a proposed or incomplete OSC investigation, and convey thator “suspected” individuals who do not request counsel for represen-
information to the OSC whenever it might avoid redundant inves- tation will be provided counsel for consultation in the same manner

tigative efforts. as any other OSC requested witness.
(11) Provide guidance and assistance to activity Labor Counse- (4) If the DA General Counsel approves the request for counsel,
lors in fulfilling their duties as Liaison Officers. the Chief, DAJA-LE, will appoint a DA attorney to represent the
c. Activity Labor CounseloiThe activity Labor Counselor will—  individual. This appointment may be made telephonically, but will

(1) Act as Liaison Officer for OSC investigations arising within be confirmed in writing. The Chief, DAJA-LE, will make appropri-
the command, activity, or installation serviced by the Labor Counse-ate coordination with MACOM SJAs and command counsel to con-
lor's client Employment Office. firm availability of the attorney.

(2) Promptly inform the MACOM labor counselor and the Chief, (5) An attorney appointed by DA may represent a civilian em-
DAJA-LE, of any OSC inquiry or investigation. ployee in any proceeding initiated by OSC before the MSPB. How-

(3) Act as the legal representative of the command, activity, or ever, counsel provided by DA may not represent the employee in
installation. any proceeding initiated by DA, in any appeal from a final decision

(4) Assist the OSC investigator with administrative matters re- by the MSPB, or in any collateral proceeding before any forum
lated to the investigation, such as requests for witnesses af@r than the MSPB.

documents. (6) OSC may not bring a disciplinary action before the MSPB
(5) Process all OSC requests for documents. against a soldier. Accordingly, DA counsel will not be required to
(6) Make appropriate arrangements for OSC requests to interviewrepresent the soldier in any MSPB disciplinary proceeding. Howev-

civilian employees and soldiers. er, counsel may represent the soldier during the OSC investigation

(7) Ensure that personnel involved are advised of the nature andvith the understanding that the evidence obtained by OSC may be
basis for an OSC investigation, the authority of the OSC, and theirreferred to the soldier's command for possible disciplinary action

rights and duties. under the UCMJ or appropriate regulations. If DA initiates action
(8) Consult with the Chief, DAJA-LE, on policy and legal issues against the soldier for misconduct disclosed in the OSC investiga-

arising from the OSC investigation. tion, the soldier will obtain counsel as provided under the UCMJ or
(9) Keep the Chief, DAJA-LE, informed of the status of the OSC relevant regulations.

investigation. c. Records. . 3
(I0) Act as agency representative before the MSPB in actions (1) OSC requests for records must be in writing. The Labor

initiated by employees (individual right of action appeals). Counselor will assist OSC representatives in identifying the custo-

dian of specific records sought during the inquiry.

9-4. Procedures (2) Generally, requested records should be furnished to OSC rep-

a. Witnesses and counsel for consultation. resentatives if such records would be released under AR 25-55 or

(1) DA military and civilian managers, supervisors, and employ- AR 340-21 to other Government agencies in the normal course of
ees who are requested by OSC for an interview will be made official business. Records constituting attorney work product should
available per arrangements the Labor Counselor will establish. Renot be released without approval of the Chief, DAJA-LE. IG re-
quests for the testimony of IGs will be coordinated with the Inspec- cords will not be released without the approval of The Inspector
tor General Legal Office, SAIG-ZXL. General. (AR 20-1.) The Labor Counselor should seek guidance

(2) The Labor Counselor will ensure that witnesses are aware offrom the Chief, DAJA-LE, if there is any doubt concerning the
their obligation to answer OSC questions, their potential to be con-release of records.
sidered “suspects” in OSC investigations, and their right to the (3) If, after completion of the OSC investigation, the OSC files a
assistance of counsel during interviews with OSC representatives. lfcomplaint against DA or a DA employee, release of records and
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other information will be accomplished pursuant to MSPB rules of per diem, and other necessary expenses related to the OSC investi-
discovery (5 CFR 1201, subpart B). gation. These expenses may include appropriate funding for wit-
d. Funding The command, activity, or installation within which N€SSes, counsel for consultation, and DA General Counsel approved

the allegations of misconduct arose will provide funding for travel, cOUnsel for representation.
9-5. Assistance from HQDA

Labor Counselors may seek guidance on questions arising from
implementation of this chapter by contacting the Chief, DAJA-LE.

1. Overview

a. DA employees or soldiers asked to provide information (testimonial or documentary) to OSC may obtain
legal advice through the Labor Counselor from DA attorneys concerning their rights and obligations. This includes
assistance at any interviews with OSC investigators. However, an attorney-client relationship will not be estab-
lished unless the employee or soldier—

Q) Is suspected or accused by OSC of committing a prohibited personnel practice or other illegal or
improper act.
) Has been assigned counsel by the DA General Counsel.

b. Any soldier or employee who reasonably believes that he or she is suspected or has been accused by
OSC of committing a prohibited personnel practice or other illegal or improper act may obtain legal representation
from DA. The counsel assigned will be from another DOD component whenever a DA attorney is likely to face a
conflict between the attorney’s ethical obligation to the client and DA, or when the suspected or accused
individual has requested representation from another DOD component. Outside legal counsel may be retained by
DA on behalf of the soldier or employee under unusual circumstances and only with the personal approval of the
DOD General Counsel.

c. The DA General Counsel will determine whether a conflict is likely to occur if a DA attorney is assigned
to represent a soldier or civilian. If the DA General Counsel determines a conflict may occur, or if the suspected
or accused employee has requested representation from another DOD component, the DA General Counsel will
seek the assistance of another General Counsel in obtaining representation outside DA.

2. Requests for representation

a. To obtain legal representation, soldiers or civilian employees must—
Q) Submit a written request for legal representation through the Labor and Employment Law Office,
Office of The Judge Advocate General, Department of the Army, to DA General Counsel, explaining the circum-
stances that justify legal representation. Copies of all process and pleadings served should accompany the

request.
2) Indicate whether private counsel, at personal expense, has been retained.
?3) Obtain written certification from their supervisor that—
(a) They were acting within the scope of official duties.
(b) DA has not initiated any adverse or disciplinary action against them for the conduct being
investigated by the OSC.
b. Requests for DA legal representation must be approved by the DA General Counsel.
C. The conditions of legal representation must be explained and accepted in writing by the soldier or
employee.
3. Limitations on representation

a. DA will not provide legal representation with respect to a DA initiated disciplinary action against a civilian
employee for committing or participating in a prohibited personnel practice or for engaging in illegal or improper
conduct. This prohibition applies regardless of whether the participation or conduct is also the basis for the
disciplinary action proposed by the OSC.

b. In certain situations, counsel provided by DA may be limited to representing the individual only with
respect to some of the pending matters, if other specific matters of concern to OSC or MSPB do not satisfy the
requirements contained in this regulation.

4. Attorney-client relationship

Figure 9-1. Guide for seeking legal advice and representation before Office of Special Counsel
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a. An attorney-client relationship will be established and continued between the suspected or accused
individual and assigned DA counsel.

b. In representing a DA employee or soldier, the DA attorney designated as counsel will act as a vigorous
advocate of the individual's legal interests before OSC or MSPB. The attorney’s professional responsibility to DA
will be satisfied by fulfilling this responsibility to the employee or soldier. Legal representation may be terminated
only with the approval of the DA General Counsel and normally only on the basis of information not available at
the time the attorney was assigned.

C. The attorney-client relationship may be terminated if the assigned DA counsel determines, with the
approval of the DA General Counsel, that—

Q) The soldier or civilian employee was acting outside the scope of his or her official duties when
engaging in the conduct that is the basis for the OSC investigation or charge.
2) Termination is not in violation of the rules of professional conduct applicable to the assigned counsel.

d. The DA attorney designated as counsel may request relief from the duties of representation or counseling
without being required to furnish explanatory information that might compromise confidential communications
between the client and the attorney.

5. Funding

This regulation authorizes cognizant DA officials to approve requests from military members or civilian employees
for travel, per diem, witness appearances, or other departmental support necessary to ensure effective legal
representation by the designated counsel.

6. Status
A soldier’s or civilian employee’s participation in OSC investigations, MSPB hearings, and other related proceed-
ings will be considered official departmental business for time and attendance requirements and similar purposes.

7. Advice to witnesses
The following advice to soldiers and civilian employees questioned during the course of an OSC investigation
may be appropriate in response to these frequent inquiries:

a. A witness may decline to provide a “yes” or “no” answer in favor of a more qualified answer when this is
necessary to ensure accuracy in responding to an OSC interviewer's question.

b. Requests for clarification of both questions and answers are appropriate to avoid misinterpretation.

c. Means to ensure verifications of an interview by OSC investigators are appropriate, whether or not the
soldier or civilian employee is accompanied by counsel. Tape recorders may only be used for this purpose
when—

1) The recorder is used in full view.
2) All attendees are informed.
3) The OSC investigator agrees to record the proceeding.

d. Any errors that appear in a written summary of an interview prepared by the investigator should be
corrected before the soldier or employee signs the statement. The soldier or civilian employee is not required to
sign any written summary that is not completely accurate. A soldier or civilian employee may receive a copy of
the summary as a condition of signing.

Figure 9-1. Guide for seeking legal advice and representation before Office of Special Counsel - Continued

Chapter 10 (2) Commanders.
Soldiers Summoned to Serve on State and Local (3) Active duty soldies stationd outsig the United States,
Juries Puert Rico Guam the Northen Mariara Islands American

Samoa, and the Virgin Islands.
(4) Active duty soldiers in a training status.
(5) Active duty soldiers assigned to forces engaged in operations.
c. Other active duty soldiers may be exempted from serving on

b. This chapter does not apply to Army National Guard soldiers ltﬁcalf]ﬁ”es if c?cfmplla.mce with such summons would have either of
in an annual training or full-time AGR (Active Guard Reserve) € Tollowing etiects. .
status under title 32, United States Code. Soldiers in a title 32 status_ (1) It would interfere unreasonably with performance of the sol-

must refer to their respective State law for relief from State or local dier's military duties. )
jury duty. (2) It would affect adversely the readiness of a summoned sol-

dier's unit, command, or activity.

10-1. General

a. This chapter implements 10 USC 982 and DOD Directive
5525.8. It establishes Army policy concerning soldiers on active
duty who are summoned to serve on State and local juries.

10-2. Policy
a. Active duty soldiers should fulfill their civic responsibility by =~ 10-3. Exemption determination authority
serving on State and local juries, so long as it does not interfere a. The commander exercising special court-martial convening au-

with military duties. thority (SPCMCA ove a unit has the authoriy to determine
b. The following active duty soldiers are exempt from complying whether a soldier of that unit, who has been served with a summons,
with summons to serve on State and local juries: is exempt from serving on a State or local jury unless that authority
(1) General officers. has been limited or withheld per subparagrapbr ¢ below. This
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authority may not be delegated to a subordinate commander who
does not exercise SPCMCA.

b. A commander superior to the SPCMCA, who also exercises
SPCMCA or general court-martial convening authority (GCMCA)
over a unit, may limit or withhold the exemption determination
authority of subordinate commanders.

c. A GCMCA, who orders a unit or soldier assigned to one
command to be attached or detailed to another command for disci-
plinary purposes (for example, “for administration” or “for adminis-
tration of military justice "), may reserve exemption determination
authority to the commander exercising SPCMCA in the chain-of-
command to which the unit or soldier is assigned rather than the
chain-of-command to which the unit or soldier is attached or
detailed.

10-4. Procedures for exemption

a. Active duty soldiers served with a summons to serve on a
State or local jury will advise their commander promptly and pro-
vide copies of pertinent documents.

b. Unit commanders will evaluate the summons considering both
the individual soldier's duties and the unit mission. Coordination
with the servicing judge advocate or legal adviser and with the
appropriate State or local official may be necessary to determine any
impact on the soldier's duties or on unit readiness.

(1) If the soldier is not exempt under paragraph bOe® c
above, the commander will process the soldier for permissive tem-
porary duty (TDY) per AR 630-5.

(2) If the soldier is exempt under paragraph XeP c above,
the commander will forward the summons and any related docu-
mentation, with recommendations, through the chain-of-command to
the commander with exemption determination authority over the
soldier concerned.

¢. The commander with exemption determination authority over
the soldier concerned will determine whether the soldier is exempt.
His or her determination is final.

d. The exemption determination authority will notify responsible
State or local officials whenever a soldier summoned for jury duty
is exempt. The notification will cite 10 USC 982 as authority.

10-5. Status, fees, and expenses

a. Soldiers who are required to comply with summons to serve
on State or local juries will be placed on permissive TDY under the
provisions of AR 630-5.

b. Jury fees accruing to soldiers for complying with the summons
to serve on State and local juries must be turned over to the appro-
priate finance office for deposit into the U.S. Treasury. Commands
will establish procedures with local authorities and their servicing
finance and accounting activity to ensure that such jury fees are so
deposited. Soldiers, however, may keep any reimbursement from
State or local authority for expenses incurred in the performance of
jury duty, including transportation, meals, and parking.
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Appendix A AR 37-104-3
References Military Pay and Allowances Procedures, Joint Uniform Military
Pay System-Army (JUMPS-Army).

Section |
Required Publications AR 37-105
Finance and Accounting for Installations: Civilian Pay Procedures.
AR 25-55
The Department of the Army Freedom of Information Act Program. AR 55-19
(Cited in paras 7-1 and 9-4.) Marine Casualties.
AR 27-20 AR 190-29
Claims. (Cited in paras 1-4, 5-1, and 3-8.) Misdemeanors and Uniform Violation Notices Referred to U.S.
Magistrates or District Courts.
AR 37-60
Pricing for Materiel and Services. (Cited in para 7-4.) AR 190-40
Serious Incident Report.
AR 37-103
Disbursing Operations for Finance and Accounting Offices. (Cited AR 210-50
in para 3-8.) Housing Management.
AR 60-20 AR 335-15 _
Army and Air Force Exchange Service Operating Policies. (Cited in Management Information Control System.
para 3-8, AR 600-40
AR 215-1 Apprehension, Restraint, and Release to Civil Authorities.

Administration of Army Morale, Welfare, and Recreation Activities ,p =09_50
and Nonappropriated Fund Instrumentalities. (Cited in para 3-8.) Standards of Conduct for Department of the Army Personnel.

AR 215-2 g
. AR 690-700
The Management and Operation of Army Morale, Welfare, and parsonnel Relations and Services (General).

Recreation Activities and Nonappropriated Fund Instrumentalities.
(Cited in para 3-8.) Section Il
Prescribed Forms

AR 340-21
The Army Privacy Program. (Cited in paras 7-1 and 9-4.) DA Form 4
Department of the Army Certification for Authentication of
AR 405-25 Records. (Prescribed in paras 3-11 and 5-3.)
Annexation. (Cited in para 3-8.)
Section IV
AR 630-5 Referenced Forms

Leaves and Passes. (Cited in paras 7-16, 10-4, and 10-5.)
DA Form 2631-R

Section I Medical Care-Third Party Liability Notification.
Related Publications

A related publication is merely a source of additional information. DA Form 3154 _
The user does not have to read it to understand this publicationMSA Invoice and Receipt.

AR 20-1
Inspector General Activities and Procedures. .
P Appendix B
AR 25-30 Mailing Addresses

The Army Integrated Publishing and Printing Program. o )
The following is a list of frequently referred to Department of the

AR 27-1 Army Services/Divisions/Offices and their mailing addresses:
Judge Advocate Legal Service.

AR 27-3 ' COMMANDER (JACS-2)

The Army Legal Assistance Program. U.S. ARMY CLAIMS SERVICE, OTJAG
BUILDING 4411, ROOM 206

AR 27-10 ’

Military Justice. LLEWELLYN AVENUE
FORT GEORGE G. MEADE, MD 20755-5360

AR 27-50

Status of Forces Policies, Procedures, and Information. PERSONNEL CLAIMS AND RECOVERY DIVISION
(JACS-PC)

AR 27-60 U.S. ARMY CLAIMS SERVICE, OTJAG

Intellectual Property. BUILDING 4411, ROOM 206

AR 210-47 LLEWELLYN AVENUE

State and Local Taxation of Leesee’s Interest in Wherry Act FORT GEORGE G. MEADE, MD 20755-5360

Housing (Title VIII of the National Housing Act).
TORT CLAIMS DIVISION (JACS-TC)

U.S. ARMY CLAIMS SERVICE, OTJAG
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BUILDING 4411, ROOM 206
LLEWELLYN AVENUE
FORT GEORGE G. MEADE, MD 20755-5360

CONTRACT APPEALS DIVISION
HQDA(DAJA-CA)

901 NORTH STUART STREET
ARLINGTON, VA 22203-1837

CONTRACT LAW DIVISION

THE JUDGE ADVOCATE GENERAL
2200 ARMY PENTAGON
WASHINGTON DC 20310-2200

CRIMINAL LAW DIVISION

THE JUDGE ADVOCATE GENERAL
2200 ARMY PENTAGON
WASHINGTON DC 20310-2200

ENVIRONMENTAL LAW DIVISION
HQDA(DAJA-EL)

901 NORTH STUART STREET
ARLINGTON, VA 22203-1837

LABOR AND EMPLOYMENT LAW DIVISION
THE JUDGE ADVOCATE GENERAL

2200 ARMY PENTAGON

WASHINGTON DC 20310-2200

LITIGATION DIVISION
HQDA(DAJA-LT)

901 NORTH STUART STREET
ARLINGTON, VA 22203-1837

CIVILIAN PERSONNEL BRANCH
HQDA(DAJA-LTC)

901 NORTH STUART STREET
ARLINGTON, VA 22203-1837

GENERAL LITIGATION BRANCH
HQDA(DAJA-LTG)

901 NORTH STUART STREET
ARLINGTON, VA 222031837

MILITARY PERSONNEL BRANCH
HQDA(DAJA-LTM)

901 NORTH STUART STREET
ARLINGTON, VA 222031837

TORT BRANCH
HQDA(DAJA-LTT)

901 NORTH STUART STREET
ARLINGTON, VA 222031837

PERSONNEL, PLANS, AND TRAINING OFFICE
THE JUDGE ADVOCATE GENERAL

2200 ARMY PENTAGON

WASHINGTON DC 20310-2200

PROCUREMENT FRAUD DIVISION
HQDA(DAJA-PF)
901 NORTH STUART STREET

ARLINGTON, VA 22203-1837

INTELLECTUAL PROPERTY DIVISION
HQDA(JALS-IP)

901 NORTH STUART STREET
ARLINGTON, VA 22203-1837

REGULATORY LAW OFFICE
HQDA(JALS-RL)

901 NORTH STUART STREET
ARLINGTON, VA 22203-1837

THE JUDGE ADVOCATE GENERAL
2200 ARMY PENTAGON
WASHINGTON DC 20310-2200

THE AJAG FOR CIVIL LAW & LITIGATION
THE JUDGE ADVOCATE GENERAL

2200 ARMY PENTAGON

WASHINGTON DC 20310-2200

U.S. ARMY TRIAL DEFENSE SERVICE
HQDA(JALS-TD)

NASSIF BUILDING

FALLS CHURCH, VA 22041-5013

Appendix C
Department of Defense Directive 5405.2

Department of Defense
Directive
July 23, 1985
NUMBER 5405.2
GC, DOD

SUBJECT:
Release of Official Information in Litigation and Testimony by DoD
Personnel as Witnesses

References:

(a) Title 5, United States Code, Sections 301, 552, and 552a

(b) Title 10, United States Code, Section 133

(c) DoD Directive 5220.6, “Industrial Personnel Security Clear-
ance Program,” December 20, 1976

(d) DoD 5200.1-R, "Information Security Program Regulation,"
August 1982, authorized by DoD Directive 5200.1, June 7, 1982

(e) DoD Directive 5230.25, “Withholding of Unclassified Tech-
nical Data from Public Disclosure,” November 6, 1984

(f) DoD Instruction 7230.7, “User Charges,” January 29, 1985

(9) DoD 5400.7-R “DoD Freedm of Informatim Act Pro-
gram" Decembe 198Q authorizd by DoD Directive 5400.7,
March 24, 1980

A. Purpose

Under Section 301 reference (a) and reference (b), this, Directive
establishes policy, assigns responsibilities, and prescribes procedures
for the release of official DoD information in litigation and for
testimony by DoD personnel as witnesses during litigation.

B. Applicability and Scope

1. This Directive applies to the Office of the Secretary of De-
fense (OSD), the Military Departments, the Organization of the
Joint Chiefs of Staff (OJCS), the Unified and Specified Commands,
and the Defense Agencies (hereafter referred to as “DoD Compo-
nents”), and to all personnel of such DoD Components.
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2. This Directive does not apply to the release of official infor- D. Policy
mation or testimony by DoD personnel in the following situations: It is DoD policy that official information should generally be made

(a) Before courts-martial convened by the authority of the Mili- reasonably available for use in federal and state courts and by other
tary Departments or in administrative proceedings conducted by orgovernmental bodies unless the information is classified, privileged,
on behalf of a DoD Component; or otherwise protected from public disclosure.

(b) Pursuant to administrative proceedings conducted by or on
behalf of the Equal Employment Opportunity Commission (EEOC)
or the Merit Systems Protection Board (MSPB), or pursuant to a
negotiated grievance procedure under a collective bargaining agree
ment to which the Government is a party;

E. Responsibilities

1. The General Counsel, Department of Defeng&C, DoD),
shall provide general policy and procedural guidance by the issu-
ance of supplemental instructions or specific orders concerning the
. release of official DoD information in litigation and the testimony of
._(c).ln response to requests by Federgl Government counsel inpqp personnel as witnesses during litigation.
litigation conducted on behalf of the United States; 2. The Heads of DoD Componenshall issue appropriate regula-

(d) As part of the assistance required in accordance with thetipns to implement this Directive and to identify official information
Defense Industrial Personnel Security Clearance Program unggf is involved in litigation.

DoD Directive 5220.6 (reference (c)); or

(e) Pursuant to disclosure of information to Federal, State, andF. Procedures
local prosecuting and law enforcement authorities, in conjunction 1. Authority to Act
with an investigation conducted by a DoD criminal investigative (@) In response to a litigation request or demand for official DoD
organization. information or the testimony of DoD personnel as witnesses, the

3. This Directive does not supersede or modify existing laws or General Counsels of DoD, Navy, and the Defense Agencies; the
DoD programs governing the testimony of DoD personnel or the Judge Advocates General of the Military Departments; and the
release of official DoD information during grand jury proceedings, Chief Legal Advisors to the JCS and the Unified and Specified
the release of official information not involved in litigation, or the Commands, with regard to their respective Components, are
release of official information pursuant to the Freedom of Informa- authorized—after consulting and coordinating with the appropriate
tion Act, 5 U.S.C. Section 552 (reference (a)) or the Privacy Act, 5 Department of Justice litigation attorneys, as required—to determine
U.S.C. Section 552a (reference (a)), nor does this Directive precludevhether official information originated by the Component may be
treating any written request for agency records that is not in therelease_d in litigation; whether DoII_) pers_onnel assigned to or affili-
nature of legal process as a request under the Freedom of Informalet_ed with the Component_may be Int_erVIewe_d, contacted, or useq as
tion or Privacy Acts. witnesses concerning official DoD mforrlnanon. or as expert wit-

4. This Directive is not intended to infringe upon or displace the N€sses; and what, if any, conditions will be imposed upon such
responsibilities committed to the Department of Justice in conduct- "€/€aSe. Interview, contact, or testimony. Delegation of this authori-
ing litigation on behalf of the United States in appropriate cases, Y to include the authority to invoke appropriate claims of privilege

S - before any tribunal, is permitted.
5. This Directive does not preclude official comment on matters ' : P
in litigation in appropriate cases. (b) In the event that a DoD Component receives a litigation

6. This Directive is intended onlv t id id for th request or demand for official information originated by another
6. This Directive IS intended only 1o _provide guidance for the Component, the receiving Component shall forward the appropriate
internal operation of the Department of Defense and is not intended,, vinns of the request or demand to the originating Component for
to, does not, and may not be relied upon to create any right Oryqtin in accordance with this Directive. The receiving Component

benefit, substantive or procedural, enforceable at law against theghy|| aiso notify the requestor, court, or other authority of its trans-
United States or the Department of Defense. fer of the request or demand.

(c) Notwithstanding the provisions of paragraphs F.1.a. and b.,the
GC, DoD, in litigation involving terrorism, espionage, nuclear
weapons, intelligence means or sources, or otherwise as deemed
. . " ; . necessary, may notify Components that GC, DoD, will assume pri-
tion, disclosure, or release of official DoD information or for the 5y, reZpons)i/biIityfyfor cgordinating all litigation requestspand
appearance and testimony of DoD personnel as witnesses. demands for official DoD information or the testimony of DoD

2. DoD PersonnelPresent and former U.S. military personnel; personnel, or both; consulting with the Department of Justice, as
Service Academy cadets and midshipmen; and present and formefequired; and taking final action on such requests and demands.
civilian employees of any Component of the Department of De- 2 Factors to Considerin deciding whether to authorize the
fense, including nonappropriated fund activity employees; non-U.S. rejease of official DoD information or the testimony of DoD person-
nationals who perform services overseas, under the provisions ofe| concerning official information (hereinafter referred to as “the
status of forces agreements, for the United States Armed Forcesdisclosure") pursuant to paragraph F.1., DoD officials should con-
and other specific individuals hired through contractual agreementssider the following types of factors:
by or on behalf of the Department of Defense. (@) Whether the request or demand is unduly burdensome or

3. Litigation. All pretrial, trial, and post-trial stages of all existing otherwise inappropriate under the applicable court rules;
or reasonably anticipated judicial or administrative actions, hearings, (b) Whether the disclosure, including releaiseamera is appro-
investigations, or similar proceedings before civilian courts, com- priate under the rules of procedure governing the case or matter in
missions, boards (including the Armed Services Board of Contractwhich the request or demand arose;

Appeals), or other tribunals, foreign and domestic. This term in-  (c) Whether the disclosure would violate a statute, executive or-
cludes responses to discovery requests, depositions, and other prefer, regulation, or directive;

trial proceedings, as well as responses to formal or informal requests (d) Whether the disclosure, including releaseamera is appro-

by attorneys or others in situations involving litigation. priate or necessary under the relevant substantive law concerning

4. Official Information. All information of any kind, however privilege;
stored, that is in the custody and control of the Department of (e) Whether the disclosure,except whercameraand necessary
Defense, relates to information in the custody and control of theto assert a claim of privilege, would reveal information properly
Department, or was acquired by DoD personnel as part of theirclassified pursuant to the DoD Information Security Program under
official duties or because of their official status within the Depart- DoD 5200.1-R (reference (d)), unclassified technical data withheld
ment while such personnel were employed by or on behalf of thefrom public release pursuant to DoD Directive 5230.25 (reference
Department or on active duty with the United States Armed Forces.(€)), or other matters exempt from unrestricted disclosure; and,

(f) Whether disclosure would interfere with ongoing enforcement

C. Definitions
1. Demand.Subpoena, order, or other demand of a court of
competent jurisdiction, or other specific authority, for the produc-
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proceedings, compromise constitutional rights, reveal the identity of produce, and copy the responsive information. S@@enheimer
an intelligence source or confidential informant, disclose trade se-Fund, Inc. v. Sanders437 U.S. 340 (1978).
crets or similarly confidential commercial or financial information, 5. Expert or Opinion TestimonyDoD personnel shall not pro-
or otherwise be inappropriate under the circumstances. vide, with or without compensation, opinion or expert testimony
3. Decisions on Litigation Requests and Demands concerning official DoD information, subjects, or activities, except
(&) Subject to paragraph F.3.e., DoD personnel shall not, in re-on behalf of the United States or a party representedebepart-
sponse to a litigation request or demand, produce, disclose, releasgnent of Justice. Upon a showing by the requestor of exceptional
comment upon, or testify concerning any official DoD information need or unique circumstances and that the anticipated testimony will
without the prior written approval of the appropriate DoD official not be adverse to the interests of the Department of Defense or the
designated in paragraph F.1. Oral approval may be granted, but anited States, the appropriate DoD official designated in paragraph
record of such approval shall be made and retained in accordance. 1. may, in writing, grant special authorization for DoD personnel
with the applicable implementing regulations. _ to appear and testify at no expense to the United States. If, despite
(b) If official DoD information is sought, through testimony or  the final determination of the responsible DoD official, a court of
otherwise, by a litigation request or demand, the individual seeking competent jurisdiction, or other appropriate authority, orders the
such release or testimony must set forth, in writing and with as gppearance and expert or opinion testimony of DoD personnel, the
much specificity as possible, the nature and relevance of the officialpersonnel shall notify the responsible DoD official of such order. If
information sought. Subject to paragraph F.3.e., DoD personnel mayhe poD official determines that no further legal review of or chal-
only produce, disclose, release, comment upon, or testify concemingenge to the court’s order will be sought, the affected DoD person-
those matters that were specified in writing and properly approvedne| shall comply with the order. If directed by the appropriate DoD
by the appropriate DoD official designated in paragraph F.1. Seeqfficial, however, the affected DoD personnel shall respectfully de-

United States ex relTouhy v. Ragen340 U.S. 462 (1951). cline to comply with the demand. See United States eoeihy v.
(c) Whenever a litigation request or demand is made upon DoD Ragen 340 U.S. 462 (1951).

personnel for official DoD information or for testimony concerning
such information, the personnel upon whom the request or demands Effective Date and Implementation

was made shall immediately notify the DoD official designated in Thjs pirective is effective immediately. Forward two copies of im-

_paragraph F.1. for the Component to Whi_ch the individual _ComaCtedplementing documents to the General Counsel, DoD, within 120
is or, for former personnel, was last assigned. In appropriate Caseyays.

the responsible DoD official shall thereupon notify the Department
of Justice of the request or demands. After due consultation and Signed by WILLIAM H. TAFT, IV
coordination with the Department of Justice, as required, the DoD Deputy Secretary of Défense
official shall determine whether the individual is required to comply
with the request or demand and shall notify the requestor or the
court or other authority of the determination reached.

(d) If, after DoD personnel have received a litigation request or
demand and have in turn notified the appropriate DoD official in
accordare with paragralp F.3.c. a respons to the reques or Appendix D
demand is required before instructions from the responsible official Department of Defense Directive 7050.5
are received, the responsible official designated in paragraph F.1.
shall furnish the requestor or the court or other authority with a
copy of this Directive and applicable implementing Regulations, Department of Defense Directive
inform the requestor or the court or other authority that the request
or demand is being reviewed, and seek a stay of the teques

demand pending a final determination by the Component concerned. June 7. 1989
(e) If a court of competent jurisdiction or other appropriate au- NUMBER 7’050 5
thority declines to stay the effect of the request or demand in IG Dob

response to action taken pursuant to paragraph F.3.d., or if such

court or other authority orders that the request or demand must b%UBJECT'

complied with notwithstanding the final decision of the appropriate )

DoD official, the DoD personnel upon whom the request or demand

was made shall notify the responsible DoD official of such ruling or

order. If the DoD official determines that no further legal nevif

or challenge to the court’s ruling or order will be sougie

affected DoD personnel shall comply with the request, demand, or

order. If directed by the appropriate DoD official, however, the PY canceled) . . _ _

affected DoD personnel shall respectfully decline to comply with _(P) Public Law 97-291, “The Victim and Witness Protection Act

the demand. See United States exFelihy v. Rager340 U.S. 462  Of 1982, October 12, 1982

(1951). (c) Defense FAR Supplement (DFARS), Subpart 4.6, “Contract
4. FeesConsistent with the guidelines in DoD Instruction 7230.7 Reporting”

(reference (f)), the appropriate officials designated in paragraph F.1. (d) DoD Instruction 4105.61, “DoD Procurement Coding Manu-

are authorized to charge reasonable fees, as established by regulal" May 4, 1973

tion and to the extent not prohibited by law, to parties seeking, by (€) DoD 4105.61-M, “Procurement Coding Manual” (Volume 1),

request or demand, official DoD information not otherwise available October 1988, authorized by DoD Instruction 4105.61 May 4, 1973

under the DoD Freedom of Information Act Program (reference (g)).

Such fees, in amounts calculated to reimburse the Government for

the expense of providing such information, may include the costs ofA. Reissuance and Purpose

time expended by DoD employees to process and respond to thdhis Directive reissues reference (a) to update policies, procedures,

reques or demangd attorng time for reviewiry the reques or and responsibilities for the coordination of criminal, civil, adminis-

demand and any information located in response thereto and fotrative, and contractual remedies stemming from investigation of

related legal work in connection with the request or demand; andfraud or corruption related to procurement activities. More effective

expenses generated by materials and equipment used to search fand timely communication of information developed during such

Coordination of Remedies for Fraud and Corruption Related to
Procurement Activities

References:
(@) DoD Directive 7050.5, subject as above, June 28, 1985 (here-
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investigations will enable the Department of Defense to take theconsidered and undertaken promptly by the necessary DoD officials

most appropriate of the available measures. (e.g., commanders, programs officials, and contracting officers).
o This includes initiation of any suspension and debarment action
B. Applicability within 30 days of an indictment or conviction. The centralized

This Directive applies to the Office of the Secretary of Defense organization shall ensure that all proposed actions are coordinated
(OSD); the Inspector General, Department of Defense (IG, DoD); with appropriate investigative organization.
the Military Departments; the Defense Agencies; and the DoD Field (f) Establish procedures to ensure that a specific comprehensive
Activities (hereafter referred to collectively as “DoD Components”). remedies plan is developed for each significant investigation involv-
o ing fraud or corruption related to procurement activities. These pro-
C. Definitions o o cedures shall include the participation of the appropriate DoD
1. DoD Criminal Investigative OrganizationBefers to the U.S. criminal investigative organization in the development of the plan.
Army Criminal Investigation Command; the Naval Investigative (g) Establish procedures to ensure that in those significant inves-
Service Command; the U.S. Air Force Office of Special Investiga- tigations of fraud or corruption related to procurement activities
tions; and the Defense Criminal Investigative Service, Office of the \yhen adverse impact on a DoD mission can be determined, such
IG, DoD (OIG, DoD). _ _ adverse impact is identified and documented by the centralized
2. Significant.Refers to all fraud cases involving an alleged loss grganization. This information is to be used by the centralized or-
of $100,000, or more; all corruption cases related to procurementganization of the DoD Component concerned in development of the
that involved bribery, gratuities, or conflicts of interest; and any remedies plan required in paragraph E.1.f., above, and shall be

investigation into defective products or product substitution fiirnished to prosecutors as stated in paragraph E.2.e., below. The
which a SERIOUS HAZARD to health, safety, or operational readi- information shall also be used by the centralized organizations in

ness is indicated, regardless of loss value. development and preparation of “Victim Impact Statements” for use

. in sentencing proceedings, as provided for P.L. 97-291 (reference
D. Policy i (b)). Some examples of adverse impact on a DoD mission are as
It is DoD policy that: follows:

1. Each of the DoD Components shall monitor, from its incep- (1) Endangerment of personnel or property.
tion, all significant investigations of fraud or corruption related to (2) Monetary loss.
procurement activities affecting its organizations, for the purpose of (3) Denigration of program or personnel integrity.
ensuring that all possible criminal, civil, administrative, and contrac- (4) Compromise of the procurement process.
tual remedies in such cases are identified to cognizant procurement (5) Reduction or loss of mission readiness.

and command officials and that appropriate remedies are pursued (h) Ensure training materials are developed on fraud and corrup-
expeditiously. This process shall include appropriate coordination tijon ‘in the procurement process, and that all procurement and pro-
with all other affected DoD Components. curement-related training includes a period of such instruction
2. All investigations of fraud or corruption related to procurement appropriate to the duration and nature of the training.
activities shall be reviewed to determine and implement the appro- (i) Establish procedures enabling the centralized organization to
prlate contractual and administrative actions that are necessary t%nsure that Safety and readiness issues are examined and appropri-
recover funds lost through fraud or corruption and to ensure theately dealt with for all cases in which a notice is required under
integrity of DoD programs and operations. paragraph E.2.i., below. The minimum procedures to be followed by
3. Appropriate civil, contractual, and administrative actions, in- the centralized organization are in enclosure 3.
cluding those set forth in enclosure 1, shall be taken expeditiously. (j) Ensure that appropriate command, procurement, and investiga-
During an investigation and before prosecution or litigation, and tive organizations are provided sufficient information to determine if
when based in whole or in part on evidence developed during anfurther inquiry is warranted on their part to prevent reoccurrence
investigation, such actions shall be taken with the advance knowl-and detect other possible fraud within their activity.
edge of the responsible DoD criminal investigative organization and, 2. The Secretaries of the Military Departments and the Inspector
when necessary, the appropriate legal counsel in the Department ofseneral, Department of Defense (IG, DoD), or their designees, shall

Defense and the Department of Justice (DoJ). When appropriateestablish procedures that ensure that their respective criminal inves-
such actions shall be taken before final resolution of the criminal ortigative organizations will:

civil case. (a) Notify, in writing, the centralized organization for the af-
o fected DoD Component of the start of all significant investigations
E. Responsibilities involving fraud or corruption that are related to procurement activi-
1. The Heads of DoD Componestsall: ties. Initial notification shall include the following elements:

(a) Establish a centralized organization (hereafter referred to as (1) case title.
“the centralized organization”) to monitor and ensure the coordina-  (2) Case control number.
tion of criminal, civil, administrative, and contractual remedies for (3) Investigative agency and office of primary responsibility.
each significant investigation of fraud or corruption related to pro-  (4) pate opened.
curement activities affecting the DoD Component. (5) Predication.

(b) Establish procedures requiring the centralized organization to (6) Suspected offense(s).
discuss regularly with the assigned DoD criminal investigative or-  (b) Notify expeditiously the Defense Investigative Service (DIS)
ganization(s) such issues as the current status of significant investipf any investigations that develop evidence that would impact on
gations and their coordination with prosecutive authorities. DoD-cleared industrial facilities or personnel.

(c) Establish procedures requiring that all coordination involving  (c) Discuss regularly with the centralized organization such is-
the DoJ, during the pendency of a criminal investigation, is accom-sues as the current status of significant investigations and their
plished by or with the advance knowledge of the appropriate DoD coordination with prosecutive authorities. If the DoD criminal inves-
criminal investigative organization(s). tigative organization has prepared any documents summarizing the

(d) Establish procedures to ensure appropriate coordination ofcurrent status of the investigation, such documents shall be provided
actions between the centralized organizations of any DoD Compo-to the centralized organization. Completed reports of significant
nents affected by a significant investigation of fraud or corruption investigations also should be provided to the centralized
related to procurement activities. organization.

(e) Establish procedures to ensure that all proper and effective (d) Provide to the appropriate procurement officials, command-
civil, administrative, and contractual remedies available to the De- ers, and suspension and debarment authorities, when needed to al-
partment of Defense are, when found applicable and appropriateJow consideration of applicable remedies, any court records,
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documents, or other evidence of fraud or corruption related to pro-

curement activities. Such information shall be provided in a timely Enclosures—3

manner to enable the suspension and debarment authority to initiate 1. Civil Contractual and Administrative Actions That Can Be
suspension and debarment action within 30 days of an indictment ofTaken in Response to Evidence of Procurement Fraud
conviction. 2. Sources of Information Relating to Government Contractors

(e) Provide expeditiously to prosecutive authorities the informa- 3. Actions to be Taken in Product Substitution Investigations
tion regarding any adverse impact on a DoD mission, that is
gathered under paragraph E.1.g., above, for the purpose of enhanc-
ing the prosecutability of a case. Such information also should be Jan 7, 89
used in preparing a victim impact statement for use in sentencing7050.5 (Encl 1)
proceedings as provided for in Public Law 97-291 (reference (b)).

() Gather, at the earliest practical point in the investigation, Civil, Contractual, and Aministrative Actions That Can Be
without reliance on grand jury subpoenas whenever possible, rele- Taken in Response to Evidence of Procurement Fraud
vant information concerning responsible individuals, the organiza-
tional structure, finances, and contract history of DoD contractors
under investigation for fraud or corruption related to procurement A. Civil
activities, to facilitate the criminal investigation as well as any civil, 1. Statutory
administrative, or contractual actions or remedies that may be taken. a. False Claims Act (31 U.S.C. 3729 et seq.).

Some available sources of such information are listed in enclosure b. Anti-Kickback Act (41 U.S.C. 51 et seq.).
2. c¢. Voiding Contracts (18 U.S.C. 218).

(g) Provide timely notice to other cognizant DoD criminal inves-  d. Truth in Negotiations Act (10 U.S.C. 2306(f)).
tigative organizations of evidence of fraud by a contractor, sub- e. Fraudulent Claims-Contract Disputes Act (41 U.S.C. 604)
contractor, or employees of either, on current or past contracts with, 2. Nonstatutory
or affecting, other DoD Components. a. Breach of contract.

(h) Ascertain the impact upon any ongoing investigation or pros- b, Breach of warranty.
ecution of civil, contractual, and administrative actions being con- ¢, Money paid under mistake of fact.
sidered and advise the appropriate centralized organization of any d. Unjust enrichment.
adverse impact. e. Fraud and/or Deceit.

(i) Obtain a DD 350 report in every investigation into defective  { conversion.
products or product substitution in which a SERIOUS HAZARD to g Recision and/or Cancellation.
health, safety, or operational readiness is indicated. Timely notifica- |, Reformation.
tion shall be maqle.to th? centrallzgd organization .Of each DoD " Enforcement of performance bond/guarantee agreement.
Component that is identified as having contract actions with the
subject of the investigation. B. Contractual

(j) Obtain a DD 350 report in all significant fraud investigations, a. Termination of contract for default.
volved defective products or product substitution. Timely notifica- ¢ Termination for default and exemplary damages under the gra-
tion shall be made to the centralized organization of each DoD yities clause.

Component tha_t is ident.ified as having contract actions with the 4 Recision of contract.
subject of the investigation. e. Contract warranties.

3. The Inspector General, Department of Defend&, DoD), f. Withholding of payments to contractor.

shall | - ials relati ¢ L g. Offset of payments due to contractor from other contracts.
(a) Develop training materials relating to fraud and corruption in h. Price reduction.

ment related raining in conjunction with training materials - COTection of defects (or cost of correction).
g J 9 j- Refusal to accept nonconforming goods.
developed by the DoD Components. (See paragraph E.1.h., above.) h
; > e k. Revocation of acceptance.
(b) Establish procedures for providing to the DoD criminal inves- | Denial of claims submitted by contractors
tigative organizations, through the Office of the Assistant Inspector =~ y ’
m. Disallowance of contract costs.

General for Auditing (OAIG—-AUD), reports of data contained in the T
Individual Procurement Action Report (DD Form 350) System. n. Removal of the contractor from automated solicitation or pay-
ment system.

F. Procedures

Transmissions of information by DoD criminal investigative organi-
zations required by subsection E.2., above, shall be made as ex-
peditiously as possible, consistent with efforts not to compromise A . -
any ongoing criminal investigation. The transmission of the infor- Review of contract administration and payment controls.
mation may be delayed when, in the judgment of the head of the d- Revocation of warrant contracting officer.

DoD criminal investigative organization, failure to delay would €- Suspension of contractor and contractor employees.
compromise the success of any investigation or prosecution. The f. Debarment of contractor and contractor employees.
prosecutive authorities dealing with the investigation shall be con- g. Revocation of facility security clearances.

C. Administrative

a. Change in contracting forms and procedures.

b. Removal or reassignment of Government personnel.
C.

d.

sulted, when appropriate, in making such determinations. h. Nonaward of contract based upon a finding of contractor
nonresponsibility.
G. Effective Date and Implementation i. Voluntary refunds.

This Directive is effective immediately. Forward two copies of im-
plementing documents to the Inspector General, Department of De-
fense, within 120 days. Jun 7, 89
7050.5 (Encl 2)
Donald J. Atwood
Deputy Secretary of Defense
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Table D-1
Source of Information Relating to Government Contractors

Type of Information: 1. Location, dollar value, type, and number of
current contracts with the Department of Defense.

Possible Source: a. DD Form 350 Report.1

b. Defense Logistics Agency’s (DLA) “Contract Administration Defense
Logistics Agency’s (DLA) Contract Administration Report” (CAR Report)
on contracts DLA administers.

Type of Information: 2. Financial status of corporation, history of
corporation,owners, and officers.

Possible Source: a. Dunn and Bradstreet Reports.

b. Corporate filings with local secretaries of The State, or corporate
recorders.

c. Securities and Exchange Commission (public corporations).

d. Small Business Administration (SBA) (small businesses).

e. General Accounting Office (bid protests, and contractors indebted to
the Government).

f. Armed Services Board of Contract Appeals (ASBCA) or court litigation.
g. List of Contractors Indebted to the United States (maintained,
published and distributed by the U.S. Army Finance and Accounting
Center, Indianapolis, Indiana 46249)

Type of Information:
facility and officers.
Possible Source:

3. Security clearance background information on

a. Defense Investigative Service.

Type of Information: 4. Performance history of contractor.

Possible Source: a. Local contracting officers. b. Defense Contract
Administration Service preaward surveys.

c. SBA Certificate of Competency records.

Type of Information: 5. Name, location, offense alleged, and previous
investigative efforts involving DLA-awarded or DLA-administered
contracts.

Possible Source: DLA Automated Criminal Case Management
System. (Available through field offices of the DLA Counsel’s office.)

Type of Information: 6. Bid protests, litigation, and bankruptcy
involving DLA-awarded or DLA-administered contracts.
Possible Source: Field offices of the DLA Counsel’s office.

Notes:

1 A determination as to the contract history of any DoD contractor with contracts in
excess of $25,000 annually can be made through a review of the “Individual
Procurement Action Report” (DD Form 350) system, as prescribed by Subpart 4.6
of the DoD FAR Supplement, DoD Instruction 4105.61, and DoD 4105.61-M
(references(c), (d), and (e)).

Jun 7, 89
7050.5 (Encl 3)

Actions To Be Taken in Product Substitution
Investigations

A.
The centralized organization, in all cases involving allegations of
product substitution in which a SERIOUS HAZARD to health, safe-
ty, or operational readiness is indicated shall:

1. Review the notice of the case immediately after receiving it
from the Defense criminal investigative organization. Review the

notice to determine any potential safety or readiness issues indicate

by the suspected fraud.
2. Notify all appropriate safety, procurement, and program offi-
cials of the existence of the case.

5. Prepare a comprehensive impact statement describing the ad-
verse impact of the fraud on DoD programs for use in any criminal,
civil, or contractual action related to the case.

B.

In all cases involving allegations of product substitution that affect
more than one DoD Component, that centralized organizations of
the affected DoD Components shall identify a lead Agency. The
lead centralized organization shall ensure that information on the
fraud is provided to the centralized organization of all other affected
DoD Components. The lead centralized organization shall ensure
compliance with the requirements of section A., above. The lead
centralized organization shall then be responsible for preparing a
comprehensive “Victim Impact Statement” as required by paragraph
E.l.g. of this Directive.

C.
In all cases involving allegations of product substitution, the De-
fense Criminal Investigative Organization shall:

1. Immediately notify the appropriate centralized organization of
the beginning of the case.

2. Continue to provide to the centralized organization any infor-
mation developed during the course of the investigation that indi-
cates substituted products have been, or might be, provided to the
Department of Defense.

3. Ensure that any request for testing of substituted products is
provided to the centralized organization.

Appendix E
Department of Defense Directive 5505.5

Department of Defense Directive

August 30, 1988
NUMBER 5505.5
GC, DOD

SUBJECT:
Implementation of the Program Fraud Civil Remedies Act

References:

(@) Public Law 99-509, “The Program Fraud Civil Remedies Act
of 1986,” October 21, 1986

(b) Title 5, United States Code, Chapters 33, 43, 51, 53, Sub-
chapter Il

(c) Title 31, United States Code, Sections 3716, 3729, 3730,
3803, 3804, 3805,3806, 3808

(d) Title 18, United States Code, Section 287, Federal Rules of
Criminal Procedure, Rule 6(e)

(e) through (h), see enclosure 1.

A. Purpose
his Directive establishes uniform policies, assigns responsibilities,
nd prescribes procedures for implementation of reference (a).

B. Applicability
This Directive applies to the Office of the Secretary of Defense

3. Obtain a complete assessment from safety, procurement, andosp) the Military Departments, the Office of the Inspector Gener-
program officials of the adverse impact of the fraud on DoD pro- a| Department of Defense (OIG, DoD); the Defense Agencies; and

grams and operations.

4. Ensure that the DoD Component provides the Defense crimi-

nal investigative organization with full testing support to completely

the DoD Field Activities (hereafter referred to collectively as “DoD
Components”).

identify the defective nature of the substituted products. Costs assoC. Policy
ciated with the testing shall be assumed by the appropriate procuret is DoD policy to redress fraud in DoD programs and operations

ment program.
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shall comply with the requirements of this Directive in using this

new remedy. Changes or modifications to this Directive by im-

plementing organizations are prohibited. Implementing regulations PROGRAM FRAUD CIVIL REMEDIES
are authorized only to the extent necessary to effectively carry out

the requirements of this Directive.

D. Responsibilities
1. The Inspector General, Department of Defend&, DoD), A. Scope and purpose

shall establish procedures for carrying out the duties and responsi- 1. The Department of Defense has the authority to impose civil

bilities of the “investigating official” as outlined in enclosure 2. penalties and assessments against persons who make, submit or
2. The General Counsel, Department of Defen&&C, DoD), present, or cause to be made, submitted, or presented, false, ficti-

shall: tious, or fraudulent claims or written statements to authorities or to
(a) Establish procedures for carrying out the duties and responsitheir agents.

bilities of the authority head, Department of Defense, which have 2. This enclosure:

been delegated to the GC, DoD, as set forth in enclosure 2; (a) Establishes administrative policies and procedures for impos-
(b) Establish procedures for carrying out the duties and responsiding civil penalties and assessments against persons who make, sub-

bilities for appointment and support of presiding officers, as set mit, or present, or cause to be made, submitted, or presented, false,

forth in enclosure 2; and fictitious, or fraudulent claims or written statements to authorities or
(c) Review and approve the regulations and instructions requiredto their agents;

by this section to be submitted for approval by the GC, DoD. (b) Specifies the hearing and appeal rights of persons subject to
3. The Secretaries of the Military Departmenshall: allegations of liability for such penalties and assessments.

(a) Establish procedures for carrying out the duties and responsi- 3. The uniform policies and procedures established by this enclo-
bilities of the “authority head” and of the “reviewing officials” for ~sure are binding on the authorities and authority heads in the De-
their respective Departments, and for obtaining and supporting prePartment of Defense and Military Departments. Additional
siding officers from other Agencies as specified in Office of Person- administrative regulations necessary to carry out the requirements of

nel Management (OPM) regulations; (See enclosure 2.) the PFCRA (reference (a)) and this Directive may be written by the
(b) Make all regulations or instructions promulgated subject to authority heads. Any regulations shall be consistent with the provi-
the approval of the GC, DoD; and sions of this enclosure.
(c) Delegate duties as appropriate. .
4. The General Counsel of the National Security AgefGC, B. Definitions

1. Adequate evidencénformation sufficient to support the rea-

NSA) and theGeneral Counsel of the Defense Logistics Agency sonable belief that a particular act or omission has occurred.

(GC, DLA) shall be responsible for establishing procedures for

. A e oo > 2. Authority
carrying out the duties and responsibilities of the reviewing officials S .
that have been delegated to them, as stated in enclosure 2. Al (@) The Department of Defense, which includes OSD, Organiza-

Regulations or Instructions promulgated pursuant to this Directive 10N Of the Joint Chiefs of Staff (OJCS), Unified and Specified

shall be submitted to the GC, DoD. Commands, Defense Agencies, and DoD Field Activities.
(b) The Department of the Army.
E. Effective Date and Implementation (c) The Department of the Navy.

This Directive is effective immediately. Two copies of DoD Com-  (d) The Department of the Air Force.
ponent implementing documents and subsequent amendments shall 3. Authority head
be forwarded to the General Counsel, Department of Defense@) For the Department of Defense, the Deputy Secretary of the
within 90 days. Other DoD Components shall disseminate this Di- Department of Defense or an official or employee of the Department
rective to appropriate personnel. of Defense or the Military Departments designated in writing by the
Deputy Secretary of Defense.
(b) For the respective Military Departments, the Secretary of the
Signed by WILLIAM H. TAFT, IV Military Department or an official or employee of the Military
Deputy Secretary of Defense Department designated in regulations promulgated by the Secretary
to act on behalf of the Secretary.
4. Benefit.In the context of statements, anything of value, in-

Enclosures—2 cluding but not limited to any advantage, preference, privilege, li-
1. References cense, permit, favorable decision, ruling status, or loan guarantee.
2. Program Fraud Civil Remedies 5. Claim. Any request, demand, or submission made as follows:

(@) To the authority for property, services, or money (including
money representing grants, loans, insurance, or benefits);
Aug 30, 88 (b) To a recipient of property, services, or money from the au-
5505.5 (Encl 1) thority or to a party to a contract with the authority:
(1) For property or services if the United States:
a. Provided such property or services;
b. Provided any portion of the funds for the purchase of such

References, continued property or services; or
(e) Title 28, United States Code, Federal Rules of Civil Proce- c. Will reimburse such recipient or party for the purchase of such
dure, Rules 4(d)d and 34. property or services; or
() Title 32, Code of Federal Regulations, Part 97 (2) For the payment of money (including money representing
(g) Title 28, United States Code, Federal Rules of Evidence, Rulegrants, loans, insurance, or benefits) if the United States:
408 a. Provided any portion of the money requested or demanded;
(h) Title 32, United States Code, Section 3805 or

b. Will reimburse such recipient or party for any portion of the
money paid on such request or demand; or
Aug 30, 88 (3) Made to the authority that has the effect of decreasing an
5505.5 (Encl 2) obligation to pay or account for property, services, or money.
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6. ComplaintThe administrative complaint served by the (1) Who is designated by the authority head to made the determi-
reviewing official on the defendant under section G., below. nation required under section E., below, of this enclosure;

7. DefendantAny person alleged in a complaint under section  (2) Who, if a member of the Armed Forces of the United States
G., below, to be liable for a civil penalty or assessment underon active duty, is serving in Grade 0-7 or above or, if a civilian
section C., below. employee, is serving in a position for which the rate of basic pay is

8. DoD criminal investigative organizatidrtee U.S. Army not less than the minimum rate of basic pay for Grade GS—16 under
Criminal Investigative Command, Naval Security and Investigative the General Schedule; and
Command, U.S. Air Force Office of Special Investigations, and the (3) Who is as follows:

Defense Criminal Investigative Service. a. Not subject to supervision by, or required to report to, the
9. GovernmentThe U.S. Government. investigating official;
10. Individual. A natural person. b. Not employed in the organizational unit of the authority in

11. Initial decision.The written decision of the presiding officer ~which the investigating official is employed; and
required by section J. or KK., below. This includes a revised initial c. Not an official designated to make suspension or debarment
decision issued following a remand or a motion of reconsideration. decisions.

12. Investigating official (b) The General Counsel, Defense Logistics Agency (GC, DLA),

(&) The IG, DoD; or shall be the reviewing official for all cases involving a claim or

(b) An officer or employee of the OIG designated by the IG; statement made to the DLA or any other part of the Department of

(c) Who, if a member of the Armed Forces of the United States Defense other than a Military Department or the National Security
on active duty, is serving in Grade 0-7 or above or, if a civilian Agency (NSA). The General Counsel, National SecurityAgency
employee, is serving in a position for which the rate of basic pay is(GS, NSA), shall be the reviewing official for all cases involving
not less than the minimum rate of basic pay for Grade GS—16 undeglaims or statements made to that Agency. The General Counsel,

the General Schedule. Defense Logistics Agency (GS, DLA), and GC, NSA, may
13. Knows or has reason to knoiv.person who, with respect to  redelegate their authority to act as reviewing officials to any individ-
a claim or statement: ual(s) meeting the criteria set out in subparagraph (1) of this section.
(a) Has actual knowledge that the claim or statement is false, (C) The authority head of each Military Department shall select a
fictitious, or fraudulent; reviewing official, who shall review all cases involving a claim or
(b) Acts in deliberate ignorance of the truth or falsity of the Statement that was made to their Department. _
claim or statement; or 20. StatementAny written representation, certification, affirma-
(c) Acts in reckless disregard of the truth or falsity of the claim tion, document, record, accounting, or bookkeeping entry made:
or statement. (a) With respect to a claim or to obtain the approval or payment

14. MakesIncludes the terms presents, submits, and causes to bef a claim (including relating to eligibility to make a claim); or
made, presented, or submitted. As the context requires, making or (P) With respect to (including relating to eligibility for):
made shall likewise include the corresponding forms of such terms. (1) A contract with, or a bid or proposal for a contract with; or

15. Person.Any individual, partnership, corporation,association  (2) A grant, loan, or benefit from the authority, or any State,
or private organization, and includes the plural of that term. political subdivision of a State, or other party; if the U.S. Govern-

16. Preponderance of the evidendge evidence necessary to Ment provides any portion of the money or property under such
support a presiding officer’s decision that a violation of the PFCRA contract or for such grant, loan,or benefit, or if the U.S. Government
(reference (a)) has occurred. Evidence that leads to the belief thayvill reimburse such State, political subdivision, or party for any
what is sought to be proved is more likely true than not true. Portion of the money or property under such contract or for such

17. Presiding officerAn officer or employee of the Department ~grant, loan, or benefit.
of Defense or an employee detailed to the Department of Defens
from another agency who:

(a) Is selected under 5 U.S.C., Chapter 33 (reference (b)), pur-
suant to the competitive examination process applicable to adminis
trative law judges;

(b) Is appointed by the authority head of DoD to conduct hear-
ings under this Directive for cases arising in the Department of
Defense or the Military Departments;

(c) Is assigned to cases in rotation so far as practicable;

(d) May not perform duties inconsistent with the duties and re-
sponsibilities of a presiding officer;

(e) Is entitled to pay prescribed by the Office of Personnel Man-
agement (OPM) independently of ratings and recommendatiocp
made by the authority and in accordance with 5 U.S.C., Chapters 51
and 53, Subchapter Il (reference (b));

() Is not subject to a performance appraisal pursuant to 5 U.S.C.
Chapter 43 (reference (b)); and

. Basis for civil penalties and assessments
1. Claims
(&) Any person who makes a claim that the person knows or has
reason to know:

(2) Is false, fictitious, or fraudulent;

(2) Includes or is supported by a written statement that asserts a
material fact that is false, fictitious, or fraudulent;

(3) Includes or is supported by any written statement that:

a. Omits a material fact;

b. Is false, fictitious, or fraudulent as a result of such omission;
and
c. Is a statement in which the person making such statement has
%iuty to include such material fact; or
(4) Is for payment for the provision of property or services that
the person had not provided as claimed, shall be subject, in addition
to any other remedy that may be prescribed by law, to a civil

. enalty of not more than $5,000 for each such claim.
(9) May be removed, suspended, furloughed, or reduced in gradep (b) Each voucher, invoice, claim form, or other individual request

or pay only for good cause established and determined by the Merit,."jemand for property. services. or money constitutes a separate
Systems Protection Board (MSPB) on the record after opportunity o|5im. propery. ' y P
for hearing by such Board. , , (c) A claim shall be considered made to an authority, recipient,

18. Representativé\n attorney-at-law duly licensed in any State, o narty when such claim is received by an agent, fiscal intermedi-
commonwealth, territory, the District of Columbia, or foreign coun- ary, or other entity, including any State or political subdivision
try, who enters his or her appearance in writing to represent a partyhareof, acting for or on behalf of such authority, recipient, or party.
in a proceeding under this part, or an officer, director, or employee (d) Each claim for property, services, or money is subject to a
of a defendant or of its affiliate. civil penalty regardless of whether such property, service, or money

19. Reviewing official is actually delivered or paid.

(a) In all cases arising in the Department of Defense and any of * (g) |f the Government has made any payment (including trans-
the Military Departments, the reviewing 9ﬁ|C|aI shall be an officer fgrred property or provided services) on a claim, a person subject to
or employee of an authority as follows: a civil penalty under subparagraph a.(1) of this section shall also be
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subject to an assessment of not more than twice the amount of suchostpone a report or referral to the reviewing official to avoid

claim or that portion thereof that is determined to be in violation of interference with a criminal investigation or prosecution.

subparagraph a.(1) of this section. Such assessment shall be in lieu 4. Nothing in this section modifies any responsibility of an inves-

of damages sustained by the Government because of such claintigating official to report violations of criminal law to the Attorney
2. Statements General.
(@) Any person who makes a written statement that: 5. Nothing in this section shall preclude or limit the investigating
(1) The person knows or has reason to know the following: official’s authority to obtain the assistance of any investigative units
a. Asserts a material fact that is false, fictitious, or fraudulent; or of the Department of Defense, including those of the Military De-
b. Is false, fictitious, or fraudulent because it omits a material partments. In this regard, appropriate investigation may be con-

fact that the person making the statement has a duty to include irducted by the Defense criminal investigative organizations and other

such statement;and investigative elements of the Military Departments and Defense
(2) Contains or is accompanied by an express certification or Agencies.

affirmation of the truthfulness and accuracy of the contents of the

statement, shall be subject, in addition to any other remedy that maye- Review by the reviewing official o N

be prescribed by law, to a civil penalty of not more than $5,000 for 1. If, based on the report of the investigating official under sub-

each such statement. section D.2., above, the reviewing official determines that there is
(b) Each written representation, certification, or affirmation con- adequate evidence to believe that a person is liable under section C.,
stitutes a separate statement. above, the reviewing official shall transmit to the Attorney General

(c) A statement shall be considered made to an authority whenOr his or her designated point of coordination within the Department
such statement is received by an agent, fiscal intermediary, or othePf Justice a written notice of the reviewing official’s intention to
entity, including any State or political subdivision thereof, acting for iSsue a complaint under section G., below.

or on behalf of such authority. 2. Such notice shall include the following:
3. No proof of specific intent to defraud is required to establish (&) A statement of the reviewing official’s reasons for issuing a
liability under this section. complaint;

4.In any case in which it is determined that more than one (b) A statement specifying the evidence that supports the allega-
person is liable for making a claim or statement under this section,tions of liability;
each such person may be held jointly and severally liable for a civil (C) A description of the claims or statements upon which the
penalty with respect to such claims or statements. allegations of liability are based;

5. In any case in which it is determined that more than one (d) An estimate of the amount of money or the value of property,
person is liable for making a claim under this section on which the services, or other benefits requested or demanded in violation of
Government has made payment (including transferred property orsection C., above.
provided services), an assessment may be imposed against any such(e) A statement of any exculpatory or mitigating circumstances
person or jointly and severally against any combination of such that may relate to the claims or statements known by the reviewing

persons. official or the investigating official; and
(f) A statement that there is a reasonable prospect of collecting
D. Investigation an appropriate amount of penalties and assessments.

1. If the investigating official concludes that a subpoena pursuant
to the authority conferred by 31 U.S.C. § 3804(a) (reference (c)) is
warranted, then: F. Prerequisites for issuing a complaint

(a) The supoena so issued shall notify the person to whom it is 1. The reviewing official may issue a complaint under section G.,
addressed of the authority under which the subpoena is issued antielow, only if:

shall identify the records or documents sought; (a) The Attorney General or an Assistant Attorney General desig-
(b) The investigating official may designate a person to act on his _nated b_y the Attorney General approves the issuance of a complaint
or her behalf to receive the documents sought; and in a written statement described in 31 U.S.C. § 3803(b)(1) (refer-

(c) The person receiving such subpoena shall be required to tenence (c)); and
der to the investigating official, or to the person designated to (b) In the case of allegations of liability under subsection C.1.,
receive the documents, a certification that the documents soughgbove,with respect to a claim, the reviewing official determines that,
have been produced, or that such documents are not available andith respect to such claim or a group of related claims submitted at
the reasons therefor, or that such documents, suitably identifiedthe same time such claim is submitted (as defined in subsection 2.
have been withheld based upon the assertion of an identifidthis section), the amount of money or the value of property or
privilege. services demanded or requested in violation of subsection C.1.,

2. If the investigating official concludes that an action under the above, does not exceed $150,000.00;
PFCRA may be warranted, the investigating official shall submit a 2. For the purposes of this section, a related group of claims
report containing the findings and conclusions of such investigation submitted at the same time shall include only those claims arising
to the appropriate reviewing official(s). In instances where the false from the same transaction (e.g., grant, loan, application, or contract)
claim or false statement involves more than one authority within thethat are submitted simultaneously as part of a single request,
Department of Defense, or where the investigating official finds that demand, or submission.
more than one case has arisen from the same set of facts, the 3. Nothing in this section shall be construed to limit the review-
investigating official may, at his or her sole discretion, refer the ing official’s authority to join in a single complaint against a per-
case(s) to the reviewing official of one of the affected authorities. son’s claims that are unrelated or were not submitted
That reviewing official shall consolidate the claims and statements simultaneously, regardless of the amount of money or the value of
and act for all. Nothing in this subsection confers any right in any property or services demanded or requested.
party to the consolidation or severance of any case(s), although 4. In any case that involves claims or statements made to more
presiding officers may, at their sole discretion, entertain motions tothan one entity within the Department of Defense or the Military
consolidate or sever. Departments, or the reviewing officials having responsibility for

3. Nothing in this section shall preclude or limit an investigating each such entity, as stated in subsection D.2., above, shall have
official’s discretion to refer allegations directly to the Department of concurrent jurisdiction to make the required determinations under
Justice for suit under 18 U.S.C. 8§ 287 (reference (d)) or 31 U.S.C.this section. In any such case, the responsible reviewing officials
88 3729 and 3730 (reference (c)), False Claims Act, or other civil shall coordinate with each other prior to making any determination
relief, or to preclude or limit such official's discretion to defer or under this section. Where more than one case arises from the same
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set of facts, such cases shall be consolidated to the degree practican extension of time as provided in section K., below. For good
ble, although the reviewing official shall have absolute discretion to cause shown, the presiding officer may grant the defendant addi-
make such determination. The requirements of this paragraph do notional time within which to file an answer meeting the requirements
confer any procedural or substantive rights upon individuals, associ-of subsection 2. of this section.

ations, corporations, or other persons or entities who might become 4. The 30-day limitation for filing an answer may be tolled for a
defendants under the PFCRA (reference (a)). reasonable period of time by written agreement of the parties and

] approval of the authority head to allow time for settlement.
G. Complaint

1. On or after the date the Attorney General or an Assistant j. Default upon failure to file an answer
Attorney General designated by the Attorney General approves the 1. |f the defendant does not file an answer within the time pre-
issuance of a complaint in accordance with 31 U.S.C. §3803(b)(1)scribed in subsection 1.1., above, and there is no approved written
(reference (c)), the reviewing official may serve a complaint on the agreement as in subsection 1.4., above, tolling the time prescribed,
defendant, as provided in section H., below. the reviewing official may then refer the complaint to the presiding

2. The complaint shall state the following: officer.

(a) The allegations of liability against the defendant, including 2. Upon referral of the complaint pursuant to this section, the
the Statutory basis for I|ab|l|ty, an identification of the claims or presiding officer shall prompﬂy serve on defendant' in the manner
statements that are the basis for the alleged liability, and the reasongrescribed in section H., above, a notice that an initial decision will

why liability allegedly arises from such claims or statements; be issued under this section.
(b) The maximum amount o_f penalties and assessments for which 3 Upon referral of the complaint pursuant to this section, the
the defendant may be held liable; presiding officer shall assume the facts alleged in the complaint to

(c) Instructions for filing an answer to a request, including a pe true and, if such facts establish liability under section C., above,
specific statement of the defendant’s right to request a hearing, bythe presiding officer shall issue an initial decision imposing penal-
filing an answer and to be represented by a representative; andiies and assessments under the statute.

(d) That failure to file an answer within 30 days fo service of the 4 Except as otherwise provided in this section, by failing to file
complaint shall result in the imposition of penalties and assessments, timely answer, the defendant waives any right to further review of
without right to appeal, consistent with the provisions of section J., the penalties and assessments imposed under subsection 3. of this

below. ) o . . section, and the initial decision shall become final and binding upon
3. At the same time the reviewing official serves the complaint, the parties 30 days after it is issued.

he or she shall notify the defendant with a copy of this Directive 5 't pefore such an initial decision becomes final, the defendant
and any applicable implementing regulations. files a motion with the presiding officer seeking to reopen on the

grounds that good cause prevented the defendant from filing an
g answer, the initial decision shall be stayed pending the presiding
officer's decision on the motion.

H. Service of complaint

1. Service of a complaint must be made by certified or registere
mail or by delivery in any manner authorized by Rule 4(d) of the
Federal Rules of Civil Procedure (reference (e)). Service is complete
upon receipt. f

2. Proof of service, stating the name and address of the person o
whom the complaint was served, and the manner and date of servic
may be made by the following:

(a) a. Affidavit of the individual serving the complaint by
delivery;

(b) A United States Postal Service return receipt card acknow
edging receipt; or

(c) Written acknowledgement of receipt by the defendant or his
or her representative.

6. If, on a motion brought under subsection J.5., above, the de-
endant can demonstrate good cause excusing the failure to file a
It]imely answer, the presiding officer shall withdraw the initial deci-
éion in subsection 3. of this section if such a decision has been
Issued, and shall grant the defendant an opportunity to answer the
complaint.

7. A decision of the presiding officer denying a defendant’s mo-
. tion under subsections 5. and 6. of this section is not subject to
reconsideration under section LL., below.

8. The defendant may appeal to the authority head the decision
denying a motion to reopen by filing a notice of appeal with the
authority head within 15 days after the presiding officer denies the
l. Answer motion. The timely filing of a notice of appeal shall stay the initial

1. The defendant may request a hearing by filing an answer with decision until the authority head decides the issue.
the reviewing official within 30 days of service of the complaint. An 9. If the defendant files a timely notice of appeal with the author-

answer shall be deemed to be a request for hearing. ity head, the presiding officer shall forward the record of the
2. In the answer, the defendant: proceeding to the authority head.
(a) Shall admit or deny each of the allegations of liability made 10. The authority head shall decide expeditiously whether good

in the complaint; cause excused the defendant’s failure to file a timely answer based
(b) Shall state any defense on which the defendant intends tosolely on the record before the presiding officer.

rely; 11. If the authority head decides that good cause excused the

(c) May state any reasons why the defendant contends that thelefendant’s failure to file a timely answer, the authority head shall
pealties and assessments should be less than the statutory maximumgmand the case to the presiding officer with instructions to grant
and the defendant an opportunity to answer.

(d) Shall state the name, address, and telephone number of the 12. If the authority head decides that the defendant’s failure to
person authorized by the defendant to act as defendant’s representéite a timely answer is not excused, the authority head shall approve
tive, if any. the initial decision of the presiding officer, which shall become final

3. If the defendant is unable to file an answer meeting the re- and binding upon the parties 30 days after the authority head issues
quirements of paragraph 2.b of this section within the time provided, such decision.
the defendant may, before the expiration of 30 days from service of
the complaint, file with the reviewing official a general answer K. Referral of complaint and answer to the presiding
denying liability and requesting a hearing, and a request for anofficer
extension of time within which to file an answer meeting the re- 1. Upon receipt of an answer, the reviewing official shall file the
quirements of subsection 2. of this section. The reviewing official complaint and answer with the presiding officer.
shall, in such event, file promptly with the presiding officer the 2. To allow time for settlement, referral of complaint and answer
complaint, the general answer denying liability, and the request forto the presiding officer may be delayed for a reasonable period of
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time if there is a written agreement of the parties, approved by theofficer shall proceed no further in the case until he or she resolves

authority head, in favor of such delay. the matter of disqualification by taking one of the following actions:
) ) (a) If the presiding officer determines that a reviewing official is
L. Notice of hearing disqualified, the presiding officer shall dismiss the complaint with-

1. When the presiding officer receives the complaint and answer, oyt prejudice;
the presiding officer shall promptly serve a notice of hearing upon (b) If the presiding officer disqualifies himself or herself, the case
the defgndant in the. manner prescribed by section H., above. At thehall be reassigned promptly to another presiding officer;
same time, the presiding officer shall send a copy of such notice to () The presiding officer may deny a motion to disqualify. In
the representative for the Government. such event, the authority head may determine the matter only as part

2. Such notice shall include. of his or her review of the initial decision upon appeal, if any.
(a) The tentative time and place, and the nature of the hearing;

(b) The legal authority and jurisdiction under which the hearing Q. Rights of parties

is to be held; Except as otherwise limited by this enclosure, all parties may:
(c) . The matters of fact and law to be asserted; 1. Be accompanied, represented, and advised by a representative;
(d) A description of the procedures for the conduct of the 2. Participate in any conference held by the presiding officer;
hearing; 3. Conduct discovery.

(e) The name, address, and telephone number of the representa- 4. Agree to stipulations of fact or law, which shall be made part
tive of the Government, the defendant, and other parties, if any; anddf the record;

(f) Such other matters as the presiding officer deems appropriate. 5. Present evidence relevant to the issues at the hearing;
6. Present and cross-examine witnesses;

M. Parties to the hearing 7. Present oral arguments at the hearing, as permitted by the
The parties to the hearing shall be the defendant and the authoritypresiding officer; and

The reviewing official of each authority shall, with the concurrence 8. Submit written briefs and proposed findings of fact and con-
of the DoD Component head, designate attorneys within that authorclusions of law after the hearing.

ity to represent the authority in hearings conducted under this Direc-

tive. Attorneys appointed as authority representatives shall remainR. Authority of the presiding officer

under the supervision of their DoD Component. 1. The presiding officer shall conduct a fair and impartial hear-
ing, avoid delay, maintain order, and assure that a record of the
N. Separation of functions proceeding is made.

1. The investigating official and the reviewing official, for any 2. The presiding officer has the authority to do the following:
particular case or factually related case, may not do the following: (a) Set and change the date, time, and place of the hearing upon

(a) Participate in the hearing as the presiding officer; reasonable notice to the parties;

(b) Participate or advise in the initial decision or the review of (b) Continue or recess the hearing in whole or in part for a
the initial decision by the authority head, except as a witness or areasonable period of time;

representative in a public proceeding; or (c) Hold conferences to identify or simplify the issues, or to
(c) Make the collecting of penalties and assessments under 3Xonsider other matters that may aid in the expeditious disposition of
U.S.C. §3806 (reference (c)). the proceeding;

2. The presiding officer shall not be responsible to, or subject to  (d) Administer oaths and affirmations;
the supervision or direction of, the investigating official or the (e) Issue subpoenas requiring the attendance of witnesses and the
reviewing official. production of documents at depositions or at hearings;
3. Except as provided in subsection 1. of this section, the repre- (f) Rule on motions and other procedural matters;
sentative for the Government may be employed anywhere in the (g) Regulate the scope and timing of discovery;
authority, including in the offices of either the investigating official (h) Regulate the course of the hearing and the conduct of repre-

or the reviewing official. sentatives and parties;
(i) Examine witnesses;
O. Ex parte contacts () Receive, rule on, exclude, or limit evidence;

No party or person (except employees of the presiding officer's (k) Upon motion of a party, take official notice of facts;

office) shall communicate in any way with the presiding officer on  (I) Upon motion of a party, decide cases, in whole or in part by

any matter at issue in a case unless on notice and there is agummary judgment where there is no disputed issue of material fact;
opportunity for all parties to participate. This provision does not  (m) Conduct any conference, argument, or hearing on motions in
prohibit a person or party from inquiring about the status of a caseperson or by telephone; and

or asking routine questions concerning administrative functions or (n) Exercise such other authority as is necessary to carry out the

procedures. responsibilities of the presiding officer under this Directive.
) o L . o 3. The presiding officer does not have the authority to find Fed-
P. Disqualification of presiding officer and reviewing eral statutes or regulations invalid.
official
1. A reviewing official or presiding officer in a particular case S. Prehearing conferences
may disqualify himself or herself at any time. 1. The presiding officer may schedule prehearing conferences as

2. A party may file a motion for disqualification of the presiding appropriate.
officer or the reviewing official. Such motion, to be filed with the 2. Upon the motion of any party, the presiding officer shall
presiding officer, shall be accompanied by an affidavit alleging schedule at least one prehearing conference at a reasonable time in
personal bias or other reason for disqualification. advance of the hearing.

3. Such motion and affidavit shall be filed promptly upon the 3. The presiding officer may use prehearing conferences to dis-
party’s discovery of reasons requiring disqualification or such objec- cuss the following:
tions shall be deemed waived. (a) Simplification of the issues;

4. Such affidavit shall state specific facts that support the party’s (b) The necessity or desirability of amendments to the pleadings,
belief that personal bias or other reason for disqualification existsincluding the need for a more definite statement;
and the time and circumstances of the party’s discovery of such (c) Stipulations and admissions of fact or as to the contents and
facts. It shall be accompanied by a certificate of the representativeauthenticity of documents;
of record that it is made in good faith. (d) Whether the parties can agree to submission of the case on a

5. Upon the filing of such a motion and affidavit, the presiding stipulated record;
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(e) Whether a party chooses to waive appearance at an oral (4) Does not seek privileged information.
hearing and to submit only documentary evidence (subject to the (d) The burden of showing that discovery should be allowed is

objections of other parties) and written argument; on the party seeking discovery.
(f) Limitation of the number of witnesses; (e) The presiding officer may grant discovery subject to a protec-
(g) Scheduling dates for the exchange of witness lists and oftive order under section X., below.
proposed exhibits; 5. Depositions
(h) Discovery; (a) If a motion for deposition is granted, the presiding officer
(i) The time and place for the hearing; and shall issue a subpoena for the deponent, which may require the
() Such other matters as may tend to expedite the fair and justdeponent to produce documents. The subpoena shall specify the
disposition of the proceedings. time and place at which the deposition will be held. The presiding

4. The presiding officer may issue an order containing all matters officer may order that parties produce deponents and/or documents
agreed upon by the parties or ordered by the presiding officer at awithout the need for subpoena.

pre-hearing conference. (b) The party seeking to depose shall serve the subpoena in the
manner prescribed in section H., above.
T. Disclosure of documents (c) The deponent may file with the presiding officer a motion to

1. Upon written request to the reviewing official, the defendant quash the subpoena or a motion for a protective order within 10
may review any relevant and material documents, transcripts, re-days of service.
cords, and other materials that relate to the allegations set out in the (d) The party seeking to depose shall provide for the taking of a
complaint and upon which the findings and conclusions of the verbatim transcript of the deposition, which it shall make available
investigating official under subsection D.2., above, are based, unlesso all parties for inspection and copying.
such documents are subject to a privilege under Federal law. Upon 6. Each party shall bear its own costs of discovery.
payment of fees for duplication, the defendant may obtain copies of
such documents. V. Exchange of witness lists, statements, and exhibits

2. Upon written request to the reviewing official, the defendant 1. At least 15 days before the hearing or at such other time as
also may obtain a copy of all exculpatory information in the posses-may be ordered by the presiding officer, the parties shall exchange
sion of the reviewing official or investigating official relating to the ~Witness lists, copies of prior statements of proposed witnesses, and
allegations in the complaint, even if it is contained in a document copies of proposed hearing exhibits, including copies of any written
that would otherwise be privileged. If the document would other- Statements that the party intends to offer in lieu of live testimony in
mation must be disclosed, except if disclosure would violate Rule documents are exchanged, any party that intends to rely upon the
6(e) of the Federal Rules of Criminal Procedure (reference (d)). transcript of deposition testimony in lieu of live testimony at the

3. The notice sent to the Attorney General from the reviewing he€aring, if permitted by the presiding officer, shall provide each
official as described in section E., above, is not discoverable underParty with a copy of the specific pages of the transcript it intends to
any circumstances. introduce into evidence. o _ o

4. The defendant may file a motion to compel disclosure of the 2. If @ party objects, the presiding officer shall not admit into
documents subject to the provisions of this section at any time aftereVidence the testimony of any witness whose name does not appear

service of the complaint. on the witness list or any exhibit not provided to the opposing party
as provided above unless the presiding officer finds good cause for
U. Discovery the failure or that there is no prejudice to the objecting party.
1. The following types of discovery are authorized: 3. Unless another party objects within the time set by the presid-
(a) Requests for production of documents for inspection ati officer, documents exchanged in accordance with subsection 1.
copying; of this section shall be admitted into evidence at the hearing. Later
(b) Requests for admissions of the authenticity of any relevantchallenges to admissibility at the hearing shall be permitted only
document or of the truth of any relevant fact; upon a showing of good cause for the lateness.

(c) Written interrogatories; and

(d) Depositions.

2. For the purpose of this section and sections V. and W., below,
the term “documents” includes information, documents, reports,an-
swers, records, accounts, papers, and other data and documental
evidence contained in a form contemplated by the definition of
“document” set forth in the Federal Rules of Civil Procedure, Rule
34 (reference (e)).Nothing contained herein shall be interpreted to
require the creation of a document.

3. Unless mutually agreed to by the parties, discovery is available
only as ordered by the presiding officer. The presiding officer shall
regulate the timing of discovery.

4. Motions for discovery may be filed with the presiding officer
by the party seeking discovery.

(&) Such a motion shall be accompanied by a copy of the re-

W. Subpoenas for attendance at hearing

1. A party wishing to procure the appearance and testimony of
any individual at the hearing may request that the presiding officer
irssue a subpoena.

Y2. A subpoena requiring the attendence and testimony of an indi-
vidual may also require the individual to produce documents at the
hearing.

3. A party seeking a subpoena shall file a written request therefor
not less then 15 days before the date fixed for the hearing, unless
otherwise allowed by the presiding officer for good cause shown.
Such request shall specify any documents to be produced and shall
designate the witnesses and describe the address and location
thereof with sufficient particularity to permit such witnesses to be
found.

. ; o 4. The subpoena shall specify the time and place at which the
quested discovery, or in the case of depositions, a summary of th§iness is to appear and any documents the witness is to produce.
scope of the proposed deposition. _ o 5. The party seeking the subpoena shall serve it in the manner

(b) Within 10 days of service, a party may file an opposition to prescribed in section H., above. A subpoena on a party or upon an

the motion and/or a motion for protective order as provided in jngividual under the control of a party may be served by first class
section X., below. mail

_(c) The presiding officer may grant a motion for discovery only g A party or a representative of the individual to whom the
if he finds that the discovery sought: _subpoena is directed may file with the presiding officer a motion to
(1) Is necessary for the expeditious, fair, and reasonable considquash the subpoena within 10 days after service or on or before the

eration of the issues; time specified in the subpoena for compliance if it is less than 10
(2) Is not unduly costly or burdensome; days after service.

(3) Will not unduly delay the proceeding; and
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X. Protective order 3. Proof of serviceA certificate of the individual serving the

1. A party or a prospective witness or deponent may file a mo- document by personal delivery or by mail, setting forth the manner
tion for a protective order with respect to discovery sought by an of service, shall be proof of service.
opposing party or with respect to the hearing, seeking to limit the
availability or disclosure of evidence. AA. Computation of time

2. In issuing a protective order, the presiding officer many make 1. In computing any period of time under this Directive or in an
any order that justice requires to protect a party or person fromorder issued thereunder, the time begins with the day following the
annoyance, embarrassment, oppression, or undue burden or expengét, event, or default, and includes the last day of the period, unless

including one or more of the following: it is a Saturday, Sunday, or legal holiday observed by the Federal
(a) That the discovery not be had; Government, in which event it includes the next business day.
(b) That the discovery may be had only on specified terms and 2. When the period of time allowed is less than 7 days, interme-

conditions, including a designation of the time or place; diate Saturdays, Sundays, and legal holidays observed by the Fed-
(c) That the discovery may be had only through a method of eral Government shall be excluded from the computation.

discovery other than that requested; 3. Where a document has been served or issued by placing it in

(d) d. That classified information not be released unless prior the mail, an additional 5 days will be added to the time permitted
notice and arrangements reasonably acceptable to the representatifer any response.
of the authority are made in coordination with the Defense Inves- .
tigative Service, and the presiding officer agrees to the use; BB. Motions

(e) That certain matters not be inquired into or that the scope of _ 1 Any application to the presiding officer for an order or ruling
discovery be limited to certain matters: shall be by motion. Motions shall state the relief sought, the author-

(f) That discovery be conducted with no person except personsity relied upon, the facts alleged, and shall be filed with the presid-

designated by the presiding officer: ing officer and served on all other parties.
(g) That the contents of discovery or evidence be sealed: 2. Except for motions made during a prehearing conference or at

(h) That the defendant comply with 32 CFR Part 97 (reference the hearir!g, all motions s_hall be in wr_iting._'_l'he presiding officer
(f)) concerning official witnesses; may require the oral motions be put in writing.

() That a deposition after being sealed be opened only upon 3. Within 15 days after a written motion is served, or such other
order of the presiding officer; time as may be fixed by the presiding officer, any party may file a
() That a trade secret or other confidential research, develop-"®SPONS€ to such motion.

ment, commercial information, or facts pertaining to any criminal h4. _Thefpref._c,li_ding officer ma{} not gk:ant a v_vritéen motion before
investigation, proceeding, or other administrative investigation not (€ time for filing responses thereto has expired, except upon con-

be disclosed or be disclosed only in a designated way; or sent of the parties or following a hearing on the motion, but may
(k) That the parties simultaneously file specified documents of overrule or deny such motion without awaiting a response.

information enclosed in sealed envelopes to be opened as directed 5. The presiding offiqer sha!l make a reasqnaple effort to dispose
by the presiding officer. of all outstanding motions prior to the beginning of the hearing.

6. Failure by a party to raise defenses or objections or to make
Y. Eees. requests that must be made prior to the beginning of the hearing
The party requesting a subpoena shall pay the cost of the witnesshall constitute waiver thereof, but the presiding officer may grant
fees and mileage of any witness subpoenaed in the amounts thdelief from the waiver for good cause shown.
would be payable to a witness in a proceeding in the United States .
District Court. A check for witness fees and mileage shall accom- CC. Sanctions _ _ ) )
pany the subpoena when served, except that when a subpoena is 1- The presiding officer may sanction a person, including any
issued on behalf of the authority a check for witness fees andParty or representative, for the following:

mileage need not accompany the subpoena. (a) Failing to comply with an order, rule, or procedure governing
the proceeding;

(b) Failing to prosecute or defend an action; or
(c) Engaging in other misconduct that interferes with the speedy,

Z. Form, filing, and service of papers orderly, or fair conduct of the hearing.
1. Form 2. Any such sanction, including but not limited to those listed in
(a) Documents filed with the presiding officer shall include an subsections 3., 4., and 5. of this section, shall reasonably relate to
original and two copies. the severity and nature of the failure or misconduct.

(b) Every pleading and paper filed in the proceeding shall contain 3. When a party fails to comply with an order, including an order
a caption setting forth the title of the action, the case numberfor taking a deposition, the production of evidence within the par-
assigned by the presiding officer, and a designation of the papertty’s control, or a request for admission, the presiding officer may:
(e.g., motion to quash subpoena). (a) Draw an inference in favor of the requesting party with regard

(c) Every pleading and paper shall be signed by, and shall con-to the information sought;
tain the address and telephone number of, the party or the person on (b) In the case of requests for admission, deem each matter of
whose behalf the paper was filed, or his or her representative. which an admission is requested to be admitted;

(d) Papers are considered filed when they are mailed. Date of (c) Prohibit the party failing to comply with such order from
mailing may be established by a certificate from the party or its introducing evidence concerning, or otherwise relying upon, testi-
representative or by proof that the document was sent by certified ormony relating to the information sought; and
registered mail. (d) Strike any part of the pleadings or other submission of the

2. Service A party filing a document with the presiding officer party failing to comply with such request.
shall, at the time of filing, serve a copy of such document on every 4. If a party fails to prosecute or defend an action under this
other party. Service upon any party of any document other thanDirective commenced by service of a notice of hearing, the presid-
those required to be served as prescribed in section H., above, shaihg officer may dismiss the action or may issue an initial decision
be made by delivering a copy or by placing a copy of the documentimposing penalties and assessments.
in the United States mail, postage prepaid and addressed to the 5. The presiding officer may refuse to consider any motion, re-

party’s last known address. When a party is represented by a repreguest, response, brief, or other document that is not filed in a timely
sentative, service shall be made upon such representative in lieu ofashion.

the actual party.
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DD. The hearing and burden of proof employed by the Government engaged in assisting the representative
1. The presiding officer shall conduct a hearing on the record in for the Government.

order to determine whether the defendant is liable for a civil penalty

or assessment under section C., above, and, if so, the appropriatdH. Evidence ) ) o

amount of any such civil penalty or assessment considering any 1. The presiding officer shall determine the admissibility of

aggravating or mitigating factors. evidence. _ . . ,
2. The authority shall prove defendant's liability and any aggra-  2- Except as provided herein, the presiding officer shall not be
vating factors by a preponderance of the evidence. bound by the Federal Rules of Evidence (reference (g)). However,

the presiding officer may apply the Federal Rules of Evidence
where appropriate; e.g., to exclude unreliable evidence.
3. The presiding officer shall exclude irrelevant and immaterial
evidence.
4. Although relevant, evidence may be excluded if its probative
EE. Determining the amount of penalties and value is substantially outweighed by the danger of unfair prejudice,
confusion of the issues, or by consideration of undue delay or

assessments. d oot o -
In determining an appro riate amount of civil penalties and assess€€dless presentation of cumulative evidence.
5. Evidence shall be excluded if it is privileged under Federal

ments, the presiding officer and the authority head, upon appeal i~ .
should evaluate any circumstances that mitigate or aggravate théaW and the holder of the privilege asserts it.
6. Evidence concerning offers of compromise or settlement shall

violation and should articulate in their opinions the reasons that, °: o . X
support the penalties and assessments they impose. be |nadm|SS|_bIe to the extent provided in Rule 408 of the Federal
Rules of Evidence (reference (g)).

3. The defendant shall prove any affirmative defenses and any
mitigating factors by a preponderance of the evidence.

4. The hearing shall be open to the public unless otherwise or-
dered by the presiding officer for good cause shown.

FF. Location of hearing 7. The presiding officer shall permit the parties to introduce re-
1. The hearing may be held as follows: buttal witnesses and evidence.
() In any judicial district of the United States in which the 8- All documents and other evidence offered or taken for the
defendant resides or transacts business; record shall be open to examination by all parties, unless otherwise

(b) In any judicial district of the United States in which the claim Ordered by the presiding officer pursuant to section X., above.

or statement at issue was made; or . Il. The record and finding
(c) In such other place, including foreign countries, as may be 1 The hearing will be recorded and transcribed. Transcripts may

agreed upon by the defendant and the presiding officer. ~ pe gptained following the hearing from the presiding officer at a
2. Each party shall have the opportunity to petition the presiding cost not to exceed the actual cost of duplication.
officer with respect to the location of the hearing. 2. The transcript of testimony, exhibits, and other evidence ad-
3. The hearing shall be held at the place and at the time orderedhnitted at the hearing, and all papers and requests filed in the
by the presiding officer. proceeding constitute the record for the decision by the presiding
) officer and the authority head.
GG. Witnesses 3. The record may be inspected and copied (upon payment of a

1. Except as provided in subsection 2. of this section, testimony reasonable fee) by anyone, unless otherwise ordered by the presid-
at the hearing shall be given orally by witnesses under oath orjng officer.
affirmation. 4. Funding for the hearing and record, except for the cost of the

2. At the discretion of the presiding officer, testimony may be presiding officer, shall be the responsibility of the authority in
admitted in the form of a written or videotaped statement or deposi-which the case arose.

tion. Any such written or videotaped statement must be provided to
all other parties along with the last known address of such witnessJJ. Post-hearing briefs
in a manner which allows sufficient time for other parties to sub- The presiding officer may require or permit the parties to file post-
poena such witness for deposition or cross-examination at the hearhearing briefs. The presiding officer shall fix the time for filing any
ing. Prior written or videotaped statements of witnesses proposed tcsuch briefs, not to exceed 60 days from the date the parties receive
testify at the hearings and deposition transcripts shall be exchangethe transcript of the hearing or, if applicable, the stipulated record.
as provided in subsection V.1., above. Such briefs may be accompanied by proposed findings of fact and
3. The presiding officer shall exercise reasonable control over theconclusions of law. The presiding officer may permit the parties to
mode and order of interrogating witnesses and presenting evidencéile reply briefs.
so as to:
(a) Make the interrogation and presentation effective for the as-

certainment of the truth; on the record that shall contain findings of fact, conclusions of law,

(b) ’FA)‘VOI'd tnegltdless cofnsumrp:tlon of t'Te; anc:j b .tsmd the amount of any penalties and assessments imposed.
(c)_Protect witnesses from harassment or undue embarrassment. 2. The findings of fact shall include a finding on each of the

4. The presiding officer shall permit the parties to conduct such following issues:

cross-examination as may be required for a full and true disclosure (2) Whether the claims or statements identified in the complaint,
of the facts. _ o _ _ or any portions thereof, violate section C., above; and
5. At the discretion of the presiding officer, a witness may be () It the person is liable for penalties or assessments, the appro-
cross-examined on matters relevant to the proceeding without regaf‘f)riate amount of any such penalties or assessments.
to the scope of his or her direct examination. 3. The presiding officer shall promptly serve the initial decision
6. Upon motion of any party, the presiding officer shall order on |l parties within 90 days after the time for submission of post-
witnesses excluded so that they cannot hear the testimony of othegearing briefs and reply briefs (if permitted) has expired. The pre-
witnesses. This rule does not authorize exclusion of the following: siding officer shall at the same time serve all parties with a state-
(@) A party who is an individual; ment describing the right of any defendant determined to be liable
(b) In the case of a party that is not an individual, an officer or for a civil penalty or assessment to file a motion for reconsideration
employee of the party appearing for the party as its representativewith the presiding officer or a notice of appeal with the authority
or designated by the party’s representative; or head. If the presiding officer fails to meet the deadline contained in
(c) An individual whose presence is shown by a party to be this subsection, he or she shall notify the parties of the reason for
essential to the presentation of its case, including an individualthe delay and shall set a new deadline.

KK. Initial decision
1. The presiding officer shall issue an initial decision based only
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4. Unless the initial decision of the presiding officer is timely opposition to the exceptions within 30 days of receiving the notice
appealed to the authority head, or a motion for reconsideration ofof appeal and accompanying brief.
the intitial decision is timely filed, the initial decision of the presid- 6. There is no right to appear personally before the authority
ing officer shall be final and binding on the parties 30 days after it head, although the authority head may at his or her discretion

is issued by the presiding officer. require the parties to appear for an oral hearing on appeal.
7. There is no right to appeal any interlocutory ruling by the
LL. Reconsideration of initial decision presiding officer.

1. Except as provided in subsection 4. of this section, any party 8. In reviewing the initial decision, the authority head shall not
may file a motion for reconsideration of the initial decision within consider any objection that was not raised before the presiding
20 days of service of the initial decision in the manner set forth in officer, unless a demonstration is made of extraordinary circum-
section H., above, for service of the complaint. Service shall bestances causing the failure to raise the objection.
proved in the manner provided in subsection H.2., above. 9. If any party demonstrates to the satisfaction of the authority

2. Every such motion must set forth the matters claimed to havehead that additional evidence not presented at such hearing is mate-
been erroneously decided and the nature of the alleged errors. Suchial and that there were reasonable grounds for the failure to present
motion shall be accompanied by a supporting brief. such evidence at such hearing, the authority head shall remand the

3. Responses to such motions shall be allowed only upon requestmatter to the presiding officer for consideration of such additional
of the presiding officer; however, the presiding officer shall not evidence.
issue a revised initial determination without affording both parties 10. The authority head may affirm, reduce, reverse, compromise,
an opportunity to be heard on the motion for reconsideration. remand, or settle any penalty or assessment determined by the pre-

4. No party may file a motion for reconsideration of an initial siding officer in any initial decision.
decision that has been revised in response to a previous motion for 11. The authority head shall promptly serve each party to the

reconsideration. appeal with a copy of the decision of the authority head and a
5. The presiding officer may dispose of a motion for reconsidera- Statement describing the right of any person determined to be liable
tion by denying it or by issuing a revised initial decision. for a penalty or assessment to seek judicial review.

6. If the presiding officer denies a motion for reconsideration, the _ 12. Unless a petition for review is filed as provided in 32 U.S.C.
initial decision shall constitute the final decision of the authority 83805 (reference (h)) after a defendant has exhausted all administra
head and shall be final and binding on the parties 30 days after thdive remedies under this Directive and within 60 days after the date
presiding officer denies the motion, unless the initial decision is On Which the authority head serves the defendant with a copy of the
timely appealed to the authority head in accordance with section@uthority head's decision, a determination that a defendant is liable
MM., below. under section C., above, is final and is not subject to judicial review.

7. If the presiding officer issues a revised initial decision, that 13 The authority heads (or their designees) may designate an
decision shall constitute the final decision of the authority head and©fficer or employee of the authority, who is serving in the grade of
shall be final and binding on the parties 30 days after it is issued,GS—17 or above under the General Schedule, or in the Senior
unless it is timely appealed to the authority head in accordance withExecutive Service, to carry out these appellate responsibilities; how-

section MM.. below. ever, the authority to compromise, settle, or otherwise dis-
' cretionarily dispose of the case on appeal provided pursuant to
MM. Appeal to authority head subsection MM.10, hereof, may not be so redelegated pursuant to

1. Any defendant who has filed a timely answer and who is this subsection.
determined in an initial decision to be liable for a civil penalty or
assessment may appeal such decision to the authority head by filin
a notice of appeal with the authority head in accordance with this
section.

2. A notice of appeal:

(&) May be filed at any time within 30 days after the presiding

N. Stays ordered by the Department of Justice

at any time, the Attorney General or an Assistant Attorney Gen-
eral designated by the Attorney General transmits to the authority
head a written finding that continuation of the administrative proc-
ess described in this Directive with respect to a claim or statement
) . A . L > may adversely affect any pending or potential criminal or civil
officer issues an initial or a revised initial decision. If another party action related to such claim or statement, the authority head shall
files a motion for reconsideration under section LL., above, consid- stay the process immediately. The authdrity head may order the
eration of the appeal shall be stayed automatically pending resoluy, cess resumed only upon receipt of the written authorization of
tion of the motion for reconsideration, until the time period for the Attorney General.
filing a motion for reconsideration under section LL., above, has
expired or the motion is resolved; 00. Stay pending appeal

(b) If a motion for reconsideration is timely filed, a notice of 1. An initial decision is stayed automatically pending disposition
appeal may be filed within 30 days after the presiding officer deniesof a motion for reconsideration or of an appeal to the authority
the motion or issues a revised initial decision, whichever applies; head.

(c) The authority head may extend the initial 30-day period for 2. No administrative stay is available following a final decision
an additional 30 days if the defendant files with the authority head aof the authority head.
request for an extension within the initial 30-day period and shows
good cause. PP. Judicial review ) o )

3. If the defendant files a timely notice of appeal with the author- 31 U.S.C. 83805 (reference (c)) authorizes judicial review by an
ity head, the presiding officer shall forward the record of ttPPropriate United States District Court of a final decision of the
proceeding to the authority head when: authority head imposing penalties or assessment under this Directive

(a) The time for filing a motion for reconsideration expires with- and specifies the procedures for such review.

outbth_?_hflllng t(')f S?Ch a mot_|é)n, t(')r is denied. | f QQ. Collection of civil penalties and assessments
.( ) e motion for reconsideration 1S denied. issurance ot a ré-3q 7, g c. §§ 3806 and 3808(b) (reference (c)) authorize actions for
vised initial decision upon motion for reconsideration shall require ,\cction of civil penalties and assessments imposed under this

filing of a new notice of appeal. ) ) . Directive and specify the procedures for such actions.
4. A notice of appeal shall be accompanied by a written brief

specifying exceptions to the initial decision and reasons supportingRR. Right to administrative offset
the exceptions. The amount of any penalty or assessment that has become final, or
5. The representative for the Government may file a brief in for which a judgment has been entered under section QQ., above, or
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any amount agreed upon in a compromise or settlement under sec-
tion TT., below, may be collected by administrative offset under 31
U.S.C. §3716 (reference (c)), except that an administrative offset
may not be made under this section against a refund of an overpay-
ment of Federal taxes then or later owing by the United States to the
defendant.

SS. Deposit in Treasury of United States

All amounts collected pursuant to this Directive shall be deposited
as miscellaneous receipts in the Treasury of the United States, ex-
cept as provided in 31 U.S.C. §3806(g) (reference (c)).

TT. Compromise or settlement

1. Parties may make offers of compromise or settlement at any
time.

2. The reviewing official has the exclusive authority to compro-
mise or settle a case under this Directive at any time after the date
on which the reviewing officer is permitted to issue a complaint and
before the date on which the presiding officer issues an initial
decision.

3. The authority head has exclusive authority to compromise or
settle a case under this Directive at any time after the date on which
the presiding officer issues an initial decision, except during the
pendency of any review under section PP., above, or during the
pendency of any action to collect penalties as assessments under
section QQ., above.

4. The Attorney General has exclusive authority to compromise
or settle a case under this Directive during the pendency of any
review under section PP., above, of any action to recover penalties
and assessments under 31 U.S.C. § 3806 (reference (c)).

5. The investigating official may recommend settlement terms to
the reviewing official or the Attorney General, as appropriate. The
reviewing official may recommend settlement terms to the Attorney
General, as appropriate.

6. Any compromise or settlement must be in writing.

UU. Limitations

1. The notice of hearing with respect to a claim or settlement
must be served in the manner specified in section H., above, within
6 years after the date on which such claim or statement is made.

2. If the defendant fails to file a timely answer, service of a
notice under subsection J.2., above, shall be deemed a notice of
hearing for purposes of this section.

3. If at any time during the course of proceedings brought pur-
suant to this section, the authority head receives or discovers any
specific information concerning bribery, gratuities, conflict of inter-
est, or other corruption or similar activity in relation to a false claim
or statement, the authority head shall immediately report such infor-
mation to the Attorney General and to the Inspector General, De-
partment of Defense.

VV. Delegations

The General Counsel for the Department of Defense is designated to
carry out the responsibilities of the authority head of the Department
of Defense for the issuance of additional implementing regulations
that are necessary to implement PFCRA (reference (a)) and this
Directive to decide cases upon appeal, and to hire or designate
employees of the Department of Defense to decide cases on appeal.
The General Counsel, Department of Defense, is also designated to
appoint presiding officers for the Department of Defense, and may
assist in the appointment of presiding officers on detail from other
Agencies for all authorities within the Department of Defense.
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Glossary GAO
General Accounting Office

USMA
United States Military Academy

United States Code

Active Duty

Full-time duty in the active military service
of the United States. Includes: full-time train-
ing duty; annual training duty; active duty for
training; attendance, while in the active mili-
tary service, at a school designated as a Serv-
ice School by law or by the Secretary of the
military department concerned; and, attend-
ance, while in the active military service, at
advanced civil schooling and training with
industry. It does not include full-time Na-
tional Guard duty under title 32, United
States Code.

Army activities

Activities of or under the control of the Ar-
my, one of its instrumentalities, or the Army
National Guard, including activities for
which the Army has been designated the ad-
ministrative agency, and those designated ac-

Section |

Abbreviations HQDA UscC
Headquarters, Department of the Army

AAFES _

Army and Air Force Exchange Service ie. Section |l
An abbreviation for id est, meaning “that is"Terms

AMEDD

Army Medical Department IG
Inspector General

AFARS

Army Federal Acquisition RegulatiodA

Supplement judge advocate

ASBCA MACOM

Armed Services Board of Contract Appealsnajor Army command

AUSA MSPB

Assistant United States Attorney Merit Systems Protection Board

CFR NAF

Code of Federal Regulations nonappropriated fund

COE OTJAG

United States Army Corps of Engineers Office of The Judge Advocate General

DA osc

Department of the Army Office of Special Counsel

DFARS PFA

Defense Federal Acquisition Regulati®nocurement Fraud Advisor
Supplement

PFCRA
DOD Program Fraud Civil Remedies Act
Department of Defense

PFD
DOJ Procurement Fraud Division

Department of Justice. In this regulation, ref-

erence to DOJ means either United Statd3FI

Attorneys’ Offices or The (main) DepartmentProcurement Fraud or Irregularities
of Justice in Washington, D.C.

RJA
DCIS recovery judge advocate
Defense Criminal Investigative Service

SAUSA
e.g. Special Assistant U.S. Attorney
An abbreviation for exempli gratia, meaning
“for example” SJA

staff judge advocate

tivities located in an area in which the Army
has been assigned single service claims re-
sponsibility by DOD directive.

Army property

Real or personal property of the United
States or its instrumentalities and, if the
United States is responsible therefore, real or
personal property of a foreign government
which is in the possession or control of the
Army, one of its instrumentalities, or the
Army National Guard, including property of
an activity for which the Army has been des-
ignated the administrative agency, and prop-
erty located in an area in which the Army has
been assigned single service claims
responsibility.

Centralized organization
That organization of a DOD component re-
sponsible for coordinating and monitoring of

i:[nsngreviation for et sequentes, meaningDY tc_riminal, gi_vil, ccl)ntt_racttual, ar:d ??‘minéstr;:a-
p - ive remedies relating to contract fraud. For
and the following temporary duty DOD components other than the Army, the
FAR TIAG Centralized organizations are as follows: the
Federal Acquisition Regulation The Judge Advocate General Office of General Counsel, Department of the
Air Force; the Office of the Inspector Gener-
FAX ucMJ al, Department of the Navy; and the Office of
facsimile transmission Uniform Code of Military Justice General Counsel, Defense Logistics Agency.
FBI USACIDC Claim )
Federal Bureau of Investigation U.S. Army Criminal Investigation Command The Government's right to recover money or
property from any individual, partnership, as-
Fed. R. Civ. P. USALSA sociation, corporation, governmental body, or
Federal Rules of Civil Procedure U.S. Army Legal Services Agency other legal entity (foreign and domestic) ex-
cept an instrumentality of the United States.
Fed. R. Crim. P. USARCS A claim against several joint debtors or
Federal Rules of Criminal Procedure U.S. Army Claims Service tortfeasors arising from a single transaction
or incident will be considered one claim.
FOIA USATDS
Freedom of Information Act U.S. Army Trial Defense Service Claims officer
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A commissioned officer, warrant officer, or



qualified civilian employee designated by theattempts and conspiracies to effect such dédisdemeanor
responsible commander and trained or expergeption) for the purpose of inducing DODAnN offense for which the maximum penalty
enced in the conduct of investigations and thaction or reliance on that deception. Sucbioes not exceed imprisonment for 1 year.

processing of claims. practices include, but are not limited to, thevisdemeanors include those offenses catego-
, following: bid-rigging; making or submitting rized as petty offenses (18 USC 3559).
Corruption false statements; submission of false claims;

Practices that include, but are not limited toyse of false weights or measures; submissiadfficial Information

solicitation, offer, payment, or acceptance obf false testing certificates; adulterating ol information of any kind, however stored,

bribes or gratuities; kickbacks; conflicts ofsubstituting materials; or conspiring to usghat is in the custody and control of the De-
interest; or unauthorized disclosure of officiabny of these devices. partment of Defense, relates to information in

information related to procurement matters. the custody and control of the Department, or

. Improper or lllegal Conduct was acquired by DoD personnel as part of
Counsel for consultation a. A violation of any law, rule, or regula- their off?cial duti{es or bgcause of theif offi-

An attorney, provided by DA at no expenseion in connection with Governmen o .

to the soldier or civilian employee, who will misconduct. "ial statuls within thel Degagtment th'lehle]fChf

provide legal advice to the witness concern- ph, Mismanagement, a gross waste tp(#?rsgnne tvveretemp oye i y 0(; ct)n ('athatho

ing the authority of OSC, the nature of arfunds, an abuse of authority, or a substantiﬂe. depsar menA or gnFac Ve duty wi €

OSC interview and their individual rights andand specific danger to public health or safety: nited States Armed Forces.

obligations. The counsel may accompany the .

witness to the interview and advise the witinformation exempt from release to the Operating Forces . _

ness during the interview. No attorney-clienpublic Those forces whose primary missions are to

relationship is established in this procedurelhose categories of information that may b@articipate in combat and the integral suppor-
withheld from the public under one or mording elements thereof. Within DA, the operat-

Counsel for representation provisions of law. ing forces consist of tactical units organized
An attorney, provided by DA at no expense to conform to tables of organization and
to the soldier or civilian employee, who will Judge advocate equipment (TOE).

act as the individual's lawyer in all contactsAn officer so designated (AR 27-1).

with the MSPB and the OSC during the pen- Personnel Action

dancy of the OSC investigation and any sud-egal adviser These include—

sequent OSC initiated action before thecivilian attorney who is the principal legal a. Appointment.
MSPB. An attorney-client relationship will adviser to the commander or operating head p, pPromotion.

be established between the individual &ficny Army command or agency. c. Adverse action under 5 USC 7501 et
counsel for representation. Litigation seg. or other disciplinary or corrective action.
DA personnel Legal action or process involving civil 2' ggitg'slt‘a:;?g;?r’ or reassignment.

DA personnel includes the following: proceedings, i.e., non- criminal. ' '

a. Military and civilian personnel of the == ) ) f. Restoration.
Active Army and The U.S. Army Reserve. Litigation in which the United States has 9 Reemployment.

b. Soldiers of the Army National Guard ofan interest h. Performance evaluation under 5 USC
the United States (title 10, USC) and, when @ A suitin which the United States or one4301 et seq. _ _
specified by statute or where a Federal intef its agencies or instrumentalities has been, i. Decision concerning pay, bengfl_ts, or
est is involved, soldiers in the Army Nationalof probab.ly wil[ be, named as a party. awards, or concerning education or training if
Guard (title 32, USC). It also includes techni- b. A suit against DA personnel and ariseshe education or training may reasonably be

cians under 32 USC 709(a)(d). out of the individual's performance of offi- expected to lead to an appointment, promo-
c. USMA cadets. cial duties. tion, performance evaluation, or other person-
d. Nonappropriated fund employees. C. A suit concerning an Army contrachel action.
e. Foreign nationals who perform servicessubcontract, or purchase order under thg Any other significant change in duties or
for DA overseas. terms of which the United States may begesponsibilities that is inconsistent with the
f. Other individuals hired by or for thegquired to reimburse the contractor for reemployee’s salary or grade level.
Army. coveries, fees, or costs of the litigation.
d. A suit involving administrativeprivate Litigation
Debarment proceedings before Federal, State, municipalitigation other than that in which the United

Administrative action taken by a debarringor foreign tribunals or regulatory bodies thakigtes has an interest.

authority to exclude a contractor from Gov-may have a financial impact upon the Army.

ernment contracting and Government-ape. A suit affecting Army operations Oprgcess

proved subcontracting for a specified perioo\Nf?_ith might require, limit, or interfere with e jeqal document that compels a defendant
official action. . . : . . e

Deciding Offical f. A suit in which the Urited States has g, ¢ 2 gum o fP0rS OO S8 21 S

SJA, legal adviser, or Litigation Division at-financial interest in the plaintiff's recovery. case. a warrant for arrest’ subpoena, or

torney who makes the final determinatiorng. Foreign litigation in which the United sumnl10ns ’ ’

concerning release of official information. States is bound by treaty or agreement to )
ensure attendance by military personnel . .

DOD criminal investigation organizations civilian employees. Y y P Ol5ro_h|b|ted Personnel Practice )

Refers to the USACIDC: the Naval Inves- Action taken, or the failure to take action, by

tigative Service; the U.S. Air Force Office ofMedical care a person who has authority to take, direct

Special Investigations; and the Defense Crimincludes hospitalization, outpatient treatmen@thers to take, recommend, or approve any

inal Investigative Service, Office of the In-dental care, nursing service, drugs, and oth&frsonnel action—

spector General, DOD. adjuncts such as prostheses and medical ap2- That discriminates for or against any

pliances furnished by or at the expense of thegmployee or applicant for employment on the
Fraud United States. basis of race, color, religion, sex, national
Any intentional deception of DOD (including origin, age, handicapping condition, marital
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status, or political affiliation, as prohibited byother political subdivision when the U.S. At-
certain specified laws. torney has declined to exercise jurisdiction
b. To solicit or consider any recommenda-over a particular case or class of cases.
tion or statement, oral or written, with respect c. An SJA of a general court-martial con-
to any individual who requests, or is undewening authority considering taking action
consideration for, any personnel action, unagainst a person subject to the UCMJ.
less the recommendation or statement is
based on the personal knowledge or recordecovery JA
of the person furnishing it, and consists of aft JA or legal adviser responsible for asser-
evaluation of the work performance, ability,tion and collection of claims in favor of the
aptitude, or general qualifications of the indi-United States for property claims and medi-
vidual, or an evaluation of the character, oncal expenses.
alty, or suitability of such individual. N .
z. To coerce ¥he political activity of any Significant Case of Fraud and Corruption
person (including the providing of any poIiti-A procurement fraud case involving an al-

cal contribution or service), or take any acl€9ed loss of $100,000 or more; all corrup-

tion against anv emolovee or applicant fo io_n cases relaye_d to procurement that_involve
g y ploy pp ff)rlbery, gratuities, or conflicts of interest;

employment as a reprisal for the refusal o . S
any person to engage in such politic,aeﬂy defective products or product substitution

activity. in ' which a serious hazard to health, safety or

d. To deceive or willfully obstruct an perational readiness is indicated, regardless
i i et 0 1 preons. o 05 VA a1, any proeren i
compete for employment.

e. To influence any person to withdraw “®"V® significant media coverage.
from compgtition .for any .pqsition for theias judge advocate
purpose of improving or injuring the pros-an officer so designated (AR 27-1). The
pects of any other person for employmentgja of an installation, a command or agency
f. To grant any preference or advantaggeporting directly to HQDA, or of a major
not authorized by Iaw,_rule, or regulation tog;,hordinate command of the U.S. Army Ma-
any employee or applicant for employmenterie| Command, and the senior Army JA as-

(including defining the scope or manner ogigned to a joint or unified command.

competition or the requirements for any posi-

tion) for the purpose of improving or injuring Subpoena

the prospects of any particular person fohrocess to cause a witness to appear and

employment. give testimony, e.g., at a trial, hearing, or
g. To appoint, employ, promote, advancedeposition.

or advocate for appointment, employment,

promotion, or advancement, in or to a civil-Suspension

ian position any individual who is a relativeAdministrative action taken by a suspending

(as defined in 5 USC 3110) of the employeequthority to temporarily exclude a contractor

if the position is in the agency in which thefrom Government contracting and Govern-

employee is serving as a public official orment-approved subcontracting.

over which the employee exercises jurisdic- ) -
tion or control as an official. Suspension and Debarment Authorities

h. To take or fail to take a personne| acofficia|3 designated in DFARS, section 9.
tion with respect to any employee or app||_403, as the authorized representative of the

cant for employment as a reprisal for being &€cretary concerned.
whistleblower, as defined below.

i. To take or fail to take a personnel actior) Ortfeasor ) .
against an employee or applicant for employé‘ wrongdoer; one who commits a tort.
ment as a reprisal for the exercise of an%re

appeal right granted by law, rule, pecial Abbreviations and Terms

regulation. This section contains no entries
j. To discriminate for or against any em- )

ployee or applicant for employment on the
basis of conduct that does not adversely af-
fect the performance of the employee or ap-
plicant or the performance of others.

k. To take or fail to take any other person-
nel action if the taking of, or failure to take,
such action violates any law, rule, or regula-
tion implementing, or directly concerning, the
merit system principles contained in 5 USC
2301.

ction Il

Prosecutive Authorities
These include—
a. A U.S. Attorney.
b. A prosecuting attorney of a State or
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Index
This index is organized alphabetically

Official Information, See chapter 7 gener-
byally

topic and subtopic, which are identified byOriginals, maintaining, 7—4

paragraph number.

Abbreviations, glossary

Addresses, appendix B

Answer to complaint, figure 3-1
Appearance as counsel, restriction, 1-6

Armed Services Board of Contract Ap-

Patents, 1-4
Privacy Act, 7-7
Private attorneys
Assertion of medical care claims for U.S,,
5-1
Employment of, 4-4, 4-5

peals (ASBCA) Appeal of DecisionsProcess, Chapter 2 generally

From, 1-4
Army General Counsel, 1-4

Civil, 2-3, 2-5
Criminal, 2-2, 2-4

Assistant Judge Advocate General for Defined, 2-1

Civil Law and Litigation, The
Responsibilities, 1-4

Civil Justice Reform, Executive Order No.
12778, 5-1

Classified information, 3-1, 7-2,and 7-7

Collection Act, Federal Claims, 5-1

Contractors, Government

Procurement Fraud and Corruption, See
chapter 8 generally
Property claims, 5-2

Release of information, See Official Infor-
mation

Remedies in Procurement Fraud and Cor-
ruption, See chapter 8

Reporting requirements, See chapter 3

Litigation against requiring reporting, 3—7 generally
Request for representation by a DOJ attor- To HQDA, 3-1, 3-8

ney, 3-7
Copyrights, 1-4
Core information

Repossession
Personal property, 2-3
Realty, Government, 5-5

Executive Order 12779 (Civil Justice Re-Secretary of The Army

form), 3-9

DA Form 4, 3-11, figure 3-2

Declarations under penalty of perjury,
3-12

Delinquent rent, collection of, 5-5

Department of Justice

Contact with DOJ, restriction, 1-5
Representation by, 4-3, 4-4

Service Of Process, Acceptance of, 2-7
Settlement of cases, 1-4
Special Counsel, Office of, See chapter 9
generally
Subpoenas
For Official Information, chapter 7 gener-
ally
Litigation in which U.S. has interest, 7-12
Motion to stay or quash, 7-2

Temporary restraining order, 3-5

Environmental ||t|gat|0n, See Chapter 6Th|rd Party Collection Program, 5-1

generally
Eviction, 5-5

Federal Employees Reform and Tort Com-
pensation Act, 4-3
Federal Tort Claims Act, 4-3

Gonzales Act, 4-3
Habeas corpus, 3—-6

Indemnification for individual liability,
4-6
Individual liability, See chapter 4 generally
Information, See Official Information
Inspector General
Reports, release of, 7-2
Injunctive relief
Reporting requirements, 3-5
Investigative Report, See Litigation Report

Jury duty, See chapter 10 generally
Litigation reports, 3-9

McCarran Amendment, 6—2
Media requests, 7-14

Medical Care Claims, 5-2
Medical Care Recovery Act, 5-1

Navigable waters, 6-2

Office of Special Counsel, chapter 9
Office of The Judge Advocate General. See
Judge Advocate General.

Toxic torts, 6-2
Trademarks, 1-4

Water rights, 6-2

Westfall Act, 4-3

Witnesses
Army Medical Department Personnel, 7-10
Experts, 7-10, and 7-13
Foreign tribunals, before, 7-17
Litigation in which U.S. has interest,
Private litigation, DA personnel in, 7-8
Travel expenses, 7-15, and 7-16
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